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Q So the record of treatment was from July 5th 
you didn't see him again until September, is that correct? 
f That's correct. 
Then from September you didn't see him until January? 
That's correct. If 1t says so there. 
Doctor, did you make this record on each occasion 
this man came to you? 
A Every time he came I scribbled -- 


You have your back to the jury. They can't hear 


Did you make this record each time this man came 
or did you take this record from some place else? 
A No, each time he came I wrote down. 
Q Doctor, when I last saw this card was it a lot 
cleaner than it is now? 


A I didn't have it in all the interval. I didn't 


MR. LASSOFF: I had that card with all other exhibits 
{n my possession until yesterday when I gave it back to the 
doctor. 
Q Doctor, you haven't seen this gentleman except some- 
time in January and now, is that right? 
A Are you talking about Mr. Chiarello? 


Q Yes. 


Spitz-Cross 
A I saw him I think at a funeral once. 
Q Incidentally, isn't his father-in-law's name Mr. 
Cardillo? 
f Te is, yes. 
Q Didn't you know Mr. Cardillo at least two years 
berore this accident? 
MR. LASSOFF: Objection. 
THE COURT: He said five or six years from now. 
That would take you back to 1970. He answered that question. 


A Yes, I did know him at that time you are talking 


MR. SCHULTZ: I have no further questions of this 
doctor. 

THE COURT: Redirect. 
REDIRECT EXAMINATION 
BY MR. LASSOFF: 

Q Doctor, you were asked whether or not in your 
opinion Mr. Chiarello was hypertensive at the time you saw 
him and you answered no. Would you tell us why your answer 
was no? 

A Because I felt with a mild weight reduction he 
could pring his blood pressure within normal rane and anyone 


who can bring their blood pressure down with weight reduction 


per se without taking medication is not considered by me 


a © & SB 
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to be hypertensive. 
Q Doctor, would it be a fair statement to say that 
you, yourself, are overweight? 
fh Yes, I am overweicht. 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: Sustained. 
Q Doctor, besides the record of the myeloyram that 


you recetved, did you receive reports from other doctors 
from July of 1972 through the period of time you were treat- 
‘737 


ing him, I believe July 30th, 


MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


I did. 


What reports of what doctors did you receive? 


MR. SCHULTZ: 


Objection, your Honor. 


THE COURT: Overruled. 


A Well, I got a report from Richmond Memorial Hospital. 


Just tell us the names now, Doctor. 


A Dr. Urs. That's it. 


Lanier, Dr. 


C Would you teli me the date of the report you got 


from Dr. Urs? 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: Sustained. 


MR. LASSOFF: No further questions, your Honor. 


THE COURT: You may step down. 
(Witness Excused ) 
THE COURT: Do you want to continue with your 
cross examination, Mr. Schult7? 
MR. LASSOFF: He hasn't started with the plaintiff. 
THE COURT: I know. 
MR. SCHULTZ: I would like to have a few minutes to 


look over some notes. 


| 
THE COURT: I have to work until one o'clock. Let's | 
| 


Put the plaintiff back on the stand. 
THOMAS CH ES Bees resumed. 
THE COURT: You may proceed. 

CROSS EXAMINATION 
BY MR. SCHULTZ: 


Q Mr. Chiarello, first of all, sir, how old are 


39 years old, sir. 

Mr. Chiarello, what is your present weight? 
Rtzht this moment? 

Within the last few days, week? 

255. 

And your height, sir? 


6-23, sir. 
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Q Mr. Chiarello, you went to work in 1961 for American 
Stevedores, is that right? 
A Yes, sir, T did. 
Q American Stevedores at that time, as I recall, was 
owned by Gus Blair Chiarello, is that right? 
A You are wrong. 
Q Were the principals Gus Blair, James Chiarello, 
Joseph Chiarello, Richard Chiarello? 
A You left one out. 
Q Who else? 
Mr. Dick Chiarello. 
That Hs) Richard, isn't. 10? 
No} seins. 2 cis inet. 
Dick Chiarello? 
No, you are wrong, sir. Mr. Dick Chiarello plus 
a Richard Chiarello. 
These were all relatives of yours, isn't that true? 
Yes, sir, they were. 
Some were your uncles and some was your father? 
One my grandfather. 
THE COURT: One was his father. 
A One was my grandfather, too. 
Q Sir, that American Stevedores somewheres 1n 1967 


was merged or taken over by Universal, isn't that right? 
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A They were absorbed by Universal, yes. 

Q Sir, was there another Chiarello family related 
to you that owned another stevedoring outfit? 

A Yes, sir. 

4) Which one was that? 

Pittston Stevedoring, sir. 

Pittston Stevedores? 

Yes, sir. 

When you went to work for American Stevedores in 

how long was it. before you became a ship superintendent? 

MR. LASSOFF: Ship foreman. | 

How long before I became a ship superintendent? 

Yes. When did you go to work for them? 

When I was eight years old, Mr. Schultz. 

MR. SCHULTZ: I move to strike it. 

When did you go to work for them in 1961? 

THE COURT: Now you changed the question. Your 
question was when did he go to work for them. 

MR. SCHULTZ: If your Honor please, he testified 
that he went to work for them when he came out of the ser- 
vice in 1961. 

THE COURT: I don't care what he said. Your ques- 


tion to him was, "When did you 0 to work for them?" 


when did you 0 to work for them full time, Mr. 
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Chiarello? 
A 19061, sir: 
Q And, Mr. Chiarello, you have testified before, 
have younot, sir? 
A Where? Pertaining to this case, sir? 
Q Sir, you have given testimony before, have you not? 
Yes, sir, J nave. 
All right. 
Before yoisot on this stand today, did you look at 
your prior testimony? 
A Yoo, sir, 7 dia. 
@ And you read it? 


Yes, sir, I did. 


Q And did you discuss your proposed testimony both -- 
when did we start? -- Wednesday and today with your lawyer 


before you ot on the stand? 


f Tozether we went over the transcripts that you are 


speaking about, sir. 


Q So you know pretty well what you testified to on 
prior occasions, isn't that true? 


A Pretty well, sir, I guess you might say that, yes. 


Not by memory, sir. 


Q What I want to know, sir, is when you went to work 


full time for American Stevedores, the organization owned ard 


Mo am ee ee 


me o ~ 
sororenenaunarrerer dears ornsnstetesnarensyeemsen ener eeesesemoeanasanreaiene 
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controlled by your family, how long was it before you became 
a ship superintendent? 

MF. LASSOFF;: Your Honor, may I object to the con- 
tinued "owned and controlled by your family"? 

THE COURT: Your witness. 

Go ahead. 

A It was a few months afterwards, sir. 

a Incidentally, sir, your father now lives in Florida, 
does he not? 

A Yes, sir, he does. 

Q How far does he live from you? 

A About 30 minutes away, sir. 

Q Sir, is it a ship superintendent or a ship foreman? 
What is the correct terminology? 

A Usually the terminology of ship foreman is the 
member of the union who has worked his way up to be ship 
foreman in charge of the ship. The ship superintendent 
is in charge of the foreman and everybody else. 

Q. You were the ship superintendent, were you not? 

A Yes, sir, I was. 


Q Now, sir, after awhile ‘ow long was it before you 


became a pier superintendent? 


A A couple of years after that. 


Q That would put {t 1n 1963? 


gw/lf 
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I think that's fair enough, sir. That's close 


enough, yes. 


Q 


You worked as a pier superintendent until 1967, 


is that correct? 


f 


Q 


A 


Q 


Yes, sir, until -=- 
November? 
Yes, Sir, that's correct; 


And then it was taken over by Universal, 


American was taken over by Universal? 


A 


G, 


A 


It was absorbed by Universal, yes, sir. 
Sir, did your relatives remain with Universal? 


As I explained, sir, for that period of one year. 


Tha tis: adie. 


have the 


They stayed on for a year? 

Yes. That was the trial period, sir. 

And you continued on after that, did you? 
Yes, I continued on after that. 

Did any of your relatives continue on? 


Yes, sir, one, two others and all the rest were let 


Sir, how many piers in all did American Stevedores 


contracts for say in the year 1971? 


MR. LASSOFF: Objection, your Honor. American 


Stevedores was not in business in 1971. 
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Universal. 
I would have to -- in 1971, sir, I don't know. 
I couldn't tell you. You want me to -- 
THE COURT: All he wants to know is ff you know. 


THE WITNESS: IT don't know. 


THE COURT: Next question. 


Q Going back to the scene of this accident, Mr. 
Chiarello, did you read the transcripts with relation to 


the happening of the accident carefully before ym got here? 


f Sir, you asked me if I read the whole transcript. 

Q Did you read it carefully with particular attention 
to the happening of the accident? 

A Not any more carefully than I read the rest of the 
transcript, sir. 

Q At the time of the accident, sir, was it raining 
or not? 

A No, sir, it was not raining. 

Q Were you here when the retired police officer was 
testifying? 

A Yes, Sir, i 

© And you had testified previously that it wasn't 
raining; isn't that true? 

A That's right, it's true. 


Q One of the purposes of reading this transcript, I assume 
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was; that you would not testify at variance today with what 
you had done in the past? 

MR. LASSOFF: Objection. 

THE COURT: Sustained. There is no proof in this 
record how long after the accident Mr. Hutchings appeared. 
The witness says it wasn't raining at the time of the happen- 
ing of the accident, and Mr. Hutchings said it was raining 
when he got there. I don't mow how long a period of time 


there was between the two. 


MR. SCHULTZ: If your Honor please, I will clear it 


COURT: Good. 


SCHULTZ: Thank you. 


Q Was it raining, sir, when Mr. Hutchings came to the 


scene of the accident? 


A I do not believe so, sir, to the best of my 
recollection. 

Q Now, sir, you told us, too -- I think you told us 
on March 3rd that the speed limit was 20 miles an hour? 


Yes, sir, if I am not mistaken there is a sign 


It says 20 miles an hour? 
Yes. It says right lane -- 20. 


Does it say 20 miles an hour? 
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A Yes, sir, it did. I am sorry. 

Q Sir, did you testify as to the speed limit at any 
prior time? 

A fo what? ‘To just the other day? Yes, I belleve 
I did, sir. I believe I was asked. I can't be positive. 
A .1 told yous didn't memorize that record you have got 
there, sir. 

Q I would like you to take a look at it, if you 
would -- withdrawn. 

And you say you definitely saw a sign there that 
says 20 miles an hour? 

A To the best of my memory, it says ramp speed 20 
miles an hour, sir. 

Q Where was that, sir? 

A That's prior to getting to the trestle that's on 
the Bayonne side or the Jersey side of the trestle. There 
was a sign there, sir. 

Q Now, sir, how long before the occurrence was it 
that it stopped raining? 

A Approximately five or six blocks prior. 


In po‘nt of time? 


A I couldn't tell you. I don't know. How do you mean 


in point of time? 


THE COURT: How many minutes? 
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2 | THE WITNESS: About five minutes, roughly. 


3 | Q Now, sir, I believe that you also told us on 


4 March 3rd -- withdrawn. 

) Now, sir, as you went towards the trestle, did 

6 there come a time when there was a downgrade which led to 

7 || an area underneath the trestle? 

8 A Yes, sir, the road is lower under the trestle, yes, 
9 | sir. 

a Q Is there a downgrade before you get to that point? 


Yes, sir, there is. 


Sir, there then is a level area underneath the 


Q 


isn't there? 


trestle, 


A You are correct, sir. 


Q What is the distance of that level area underneath 


the trestle, your best estimate? 


A Longer than the bus, which I am figuring at 40 


feet. Maybe 60, maybe 80 feet, 90 feet, something like 


that, I would guess. 


Q The level area under the trestle -- 


A You are talking about the level area under the 
trestle? 
Q -- 4s between 60 to 90 feet, is that right? 


A Roughly speaking, yes, sir. 


a F: 8 B 


And then there is a point where the roadway begins 
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to go up, is that correct? 

A Yes. You come out from under the trestle and you 
come out but then there is a very, very gradual rise towards 
the bridge ramp itself. 

Q Sir, at the point where this occurrence took place 
is the road an upgrade? 

A Yes, sir, it is, a slight upzrade, sir. 

Q It's an upgrade all the way from the level area 
of the trestle to the point where the accident took place, 
isn't that true? 

A Yes, sir, it is. Yes, sir. Slight grade. 

Q What is the distance between the point where one 
starts to go up this grade to the point where the accident 
happened? In other words, from the trestle. 

A From his trestle end on the bridge side, not on 
the Jersey side, from the bridge side of the trestle end, 
to the point where the occurrence happened would be, I 
would say, 100 to 150 feet, roughly, sir. 

Q 100 to 150 feet? 

f Yes, sir. That's rough, sir. 


C \s opposed to 150 yards as testified by the police 


officer, is that correct? 


MR. LASSOFF: Objection, your Honor. Tt is not 


opposed to anything. It's his testimony. 
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THE COURT: It's his testimony, Mr. Schultz. 
Q Did you hear retired police -=- not policeman -- 
Port Authority -- 


THE COURT: I thought I made it clear I don't take 


asking a witness about what somebody else said. Just get 


his story. You can sum up to the jury on the conflict 
between testimony. All right? 
MR. SCHULTZ: Yes, sir. 
THE COURT: Good. 
Q Now, sir, how fast were you going when you went 
down the grade towards the trestle, to get to the trestle? 
A Approximately 15. Between 15 anda 20 miles an hour. 
Q And you were on your way home, were you? 
A Yes, sir, that's correct. 
a Were there any cars immediately in front of you? 
A Not immediately in front of me, sir. There were the 
two cars that I eventualiy -- one of the cars was involved 
in the accident. 
Q Mr. Chiarello, what I want to know is were there 
any cars immediately in front of you? 
A No, sir, there were not. 
Q How far in front of you was the nearest car when 
you were going 15 or 20 miles an hour? 


A Let's say about 75 fees from me. 
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Q Before you got onto this access road that led 
towards the trestle area, you had made a left-hand turn, 
did you? 
A Yes, sir. There is a light. it's not a complete 
left, though, sir, it's only a one-third left, sir. 
Q Mr. Chiarello, did that lead off of Kennedy Boulevard? 
A T don't know. 
C Sir? 


A I don't know the name of the street, sir. 


Q This access road as you were going down underneath 


the trestle, how wide was it? 

A Before I got to the tresvile, sir? That's the 
access road going down before you reach the trestle? 

Q Just before you get to the downgrade. 

A Two lanes wide. 

Q How many lanes were there as you came out from 
underneath the trestle to go up? 

A Two lanes, sir. 

Q How many lanes were there at the scene of the 
occurrence? 


A One lane, sir. 


Q Incidentally, Mr. Chiarello, with relation to these 


pictures, you told us you took these pictures in January of 


1976, isn't that true? 
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I think it was. 
Q Is that correct? 
A I think it was January. It was prior to what you 
were talking a before. 
THE COURT: This January is what he is asking. 
THE WITNESS: I think it was, sir. 
‘ed Mr. Chiarello, isn't it true, sir, that you took 
those pictures within a day or two prior to January 13, 1976? 
THE COURT: He said January. There is nothing con- 
flicting with his story unless you want to pinpoint an 
exact date. 
MR. SCHULTZ: That is what I would like to do. 
THE COURT: Then ask him. 
Do you know when you took them? 


No. They were in January. 


Do you know what day of the week it was? 
I believe it was a Sunday. 
It was a Sunday? 
A T believe so, sir. 
Q How did you get to the scene of the accident to 
take those pictures? 


A My wife drove me, sir. 


Q Did you go out into the roadway to take those 


pictures? 
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My wife and I both went, sir. 
You went out into the roadway? 
My wife and I both went, sir. 
Sir, did you go out? 
My wife and I both went. 
Did you take the pictures? 
A Yes, gir, I did. 
Q And would you tell me, sir, before you marked 
those pictures today had you marked them before? 
MR. LASSOFF: If your Honor please, we are running 
into an area 
THE COURT: Sustained. 
MR. SCHULTZ: If your Honor please, may we go to the 
side bar? 
THE COURT: Yes. 
(At the side bar) 
MR. SCHULTZ: If your Honor please, this man's 
credibility is at issue and has been at issue. A police 


officer, a retired police officer, said there were two lanes. 


He says there fs one lane. 


MR. LASSOFF: So does your bus driver. 
MR. SCHULTZ: He is being asked if he marked the 
pictures before. That isn't saying to anybody there was 


another trial. 
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THE COURT: No, but there are no pictures before 
as to where he marked them before because they were erased at 
your request. 
MR. SCHULTZ: I didn't request. 


THE COURT: You made the objection that there were 


markings on it. 
MR. SCHULTZ: JI didn't ask they be erased. 
THE COURT: There was no way to make them admissible 
without erasing them. 
MR. SCHULTZ: He could have gotten other pictures? 
THE COURT: When? The trial was on. 


MR. SCHULTZ: He knew it was coming up. 


THE COURT: That's all right. I will take it the 


way it is. I will susta‘tnthe objection. 
(In open court) 


BY MR. SCHULTZ: 


Q Mr. Chiarello, with relation to Plaintiff's Exhibit 


11, how wide do you say that roadway is? 


A With this picture right here, sir, it would be 
almost -- 
Q IT am not asking about the picture. I want you to 
look at the picture and tell me how wide that roadway is -- 
THE COURT: That's his po'nt. You are asking him 


to look at the picture. Take the picture away and ask him 
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how wide the roadway is. You drt have to give him the 
picture to ask him how wide the roadway was. 

Q I want you to look at this picture which is Plain- 
tiff's Exhibit 11 and I want you to look at Plaintiff's 
Exhibit 9. 

A Yes, sir. 

Q I believe you have marked on there whese you say 
the accident took place. 

A Yes, sir. 


MR. SCHULTZ: Do you want me to take the pictures 


THE COURT: You can leave them. The question 

doesn't have to have reference to the picture. 

Q How wide is the roadway, sir, at the point where 
you say the accident took place? 

A It's wider than the bus and JI would give the 
bus approximately ten feet, a couple of feet on either side. 
Fourteen or fifteen feet, I would say, sir. I forget, sir. 

Q Now, Mr. Chiarello, when you went to take those 
pictures that you took there, did you use a Polaroid camera? 

A Yes, sir, I did. 

Q What were the weather conditions at the time you 
took the pictures? 


MR. LASOFF: Objection, your Honor. I don't see 
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any relevance. 
THE COURT: Overruled. 
There was a mixture of rain and snow, sir. 
Was there snow on the ground? 
Yes, sir, there was. 
Who drove the car to the scene of the occurrence? 
Sir, I told you that. My wife did. 


Your wife drove? 


Yes, sir. 


And you drive a car, though, don't you? 


Yes, sir, I do. 

You drive a car in Florida, don't you? 
Yes, sir, I do. 

And you are licensed to drive a car? 


Yes. sir, I am. 


How many times a week do you drive a car now? 
In Florida, sir? 
4) Yes. 
A On an average, maybe twice a week, sir, or whenever 
it's necessary. If my wife is sick and the kids have to 
go to the ball field -- 
MR. SCHULTZ: Move to strike it. 
I asked you how many times a week. 


Maybe twice a week. I am sorry, Mr. Schultz. 
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Q Incidentally, Mr. Chiarello, when you were asked 


about being in high school, you went to a private academy, 
didn't you? 

A Vea. 617, t aide 

Q It was a military academy, wasn't it? 

A Yes, sir, it was. 

Q Sir, you played high school football there, at the 
equivalent of high school football, did you not? 

A It 1s hizh school football, sir. 

Q You played in the tackle position, did you 

Yeu) 9i¥ 9): 0 020. 

And what weight were you? 

235 pounds, sir. 

How old were you then? 

Senior year, eighteen, sir. 

What was the name of that school? 

A McDonogh School. 

Q And, sir, when you were playing football, I assume, 
sir, that you received some blows in and about your head 
and your neck and your back, didn't you? 

A Yes, sir, T did. 

Q And for how many years did you play football? 

I think from the second gradem, sir. 


How many years did you play hijsh school football? 
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Three years, sir. Senior varsity and varsity both. 


Sir, did you play any football while you were in 


service with any of the service teams? 


A 
1955: 
Q 
A 


Q 


The last football same I played was December, 


T have not played since. 


Where was that, sir? 


In hivh school, sir. 


In other words, you did not play on any of 


service teams” 


A 


Q 


A 


19fe2? 


No, sir, Iidid not: 
Now, sir, with relation to the work tl.at you did -- 
Yes, sir. 


-- you worked on these various piers from '61 until 


MR. LASSOFF: Objection, your Honor. He has testi- 


fied he hac worked on these piers since he was ei,;nt. We 


are now limiting him -- 


MR. SCHULTZ: I will ask him, Judge, as long as 


he wants me to. 


Q 


Were you working as a stevedore when you were 


eisht years old? 


A 


« 


I didn't hear that. 


Were you workin, as a stevedore when you were eight 


years old? 
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Q You were working on the docks as a licensed stevedore 
when you were eight? 

A No. You didn't say a licensed stevedore. No, sir. 

Q And you were unloadiny, and loading ships when you 
were eisht? 


A No. JI was helpin: with the trucks when I was 


Sir, did you disciss that with your lawyer before 
you ;ot here today? 
A No; 2 -did not, no, Sirs 
Did you testify to that before? 
Yes, I testified to that before. You asked me 
that question before. 
Q You were workin: on ships when you were eight? 
A No. -1 said: -- 
THE COURT: He said he was working as a stevedore 
helping with the cars. 
A With the trucks. 


Q Did you say that, you were working with trucks 


A No. You didn't ask me what part I was working 


with, s‘r. You only asked me when, and I told you eight 


before, sir. 
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© In any event, sir, when you went to work after the 
war as a stevedore -- not the war -- 1961 -- 


A Yes. 


Q -- you worked on various docks, did you not? 


A Yes, sir, 1 did. 

a, And you worked on various docks that were controlled 
by your family, isn't that true, the stevedoring aspect of 
Lt? 


Yes, we held the contract on certain piers, yes, 


Sir, you were not a union member, were you? 
No, Sir I was not. It is against -- 
So you were not a unton member? 

A No, sir. 

Q Sir, during the course of this period of time, 
approximately eleven years workin’, you had to lift certain 
objects, did you not? 

A Yes, sir. 

Q And, sir, would it be fair to say that you lifted 
objects almost every day? 

A I believe it would be fair to say that, yes, sir. 

Q And the weights that you kept lifting varied, as I 
recall -- well, you tell us. What were the wei;hts, from 


one pound to what? 
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Say a hundred pounds, str. 


And also, sir, with relation to the railroad cars, 


you had to work these doors, did you not? 


A Yes, sir. Well, you unlock them and then open 


On some occasions JT assume they were difficult to 
that right? 

Yes, you are correct. 

And you would have to pull them? 

You would try, yes. 


And they would have to be pulled along tracks? 


Yes, sir. 
MR. SCHULTZ: Do you want me to keep going? 
THE COURT: Sure. 
Q And you had to pull these alon; these various tracks, 
is that correct, sir? 
A Yes, sir, they ride in tracks. 
Q And that required a certain amount of energy, 
did it not? 
A Yes. You exerted enough energy until you realized 
that the door wouldn't open. 
Q Sir, did that at times require a twisting motion? 
A I don't ones what you mean by that, sir. 


Did you have to pull the door this way and pull it 
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out this way along the tracks? 
A You would reach in like this, brace yourself and 
pull it to wet it open. If it would not -- 
Q Not towards you, you would pull it sideways, wouldn't 


you? 


No, you would never do that. You pull it this- 


way. You have no leverage by tryin,; to pull something 
tn front of you like this. You have no leverage whatsoever. 
Q So you pulled it towards you? 
A Yes, you have to pull it towards you. 
Q Parallel, sideways? 
Yes, this way (indicating). 
Sir, how many hours a day do you say you worked? 
Anywhere from ei;sht-to 24 hours a day. 
Q Now, sir, with relation to this job that you did, 
you tell us that you never injured your back before? 
A No, sir, I never have. 
C Prior to this occurrence you never had any pains 
in your back? 
A No, sir, I never did. 
Q Mr. Chiarello, for how long had you had pains in 
and about your stomach area before it was diagnosed as a 
hiatal hernia? 


A About three hours. 
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Had you ever had pains before that? 
Upset stomach. I am not talking about pains. 
Schultz, you mentioned pains. It was only three hours 
tween this onset of pains and the dianosis. 
Q Had you had gas before? 
A Yes, sir. 
Q Had you had complaints with relation to the 
smoking of cigarettes vefore this? 
A As to what, sir? 
Q In and about your stomach and chest area. 
A No, not the smoking, no. 


9) Had you had complaints of pain in and ebout your 


chest area before this diagnosis was made? 


A No. You mean vas? You just asked me ;as. I sa‘d 
yes, as. 

Q When was the diayznosis of a hiatal hernia made, 
Mr. Chiarello? 

A In August of '73, I believe it was, sir. 

Q Had you made complaints about that because of 
frequent indigestion? 

A I had gas. I took Alka-Seltzer for it, but as to 


noticing, did I go around telling people about it or even 


telling doctors about it, I don't know, sir. I could have. 


Q Did you say that this occurred after you used spicy 
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foods and alcohol? 
MR. LASSOFF: What, your Honor, the gas or what? 
I don't understand what he jis referring to occurred. 
THE COURT: It 1s not quite clear, Mr. Schultz. 
MR. SCHULTZ: I will read it ‘rom the record. 
THE COURT: Give us a frame of reference so we 
know what you are talking about. 
MR. SCHULTZ: All right, your Honor. 


Have you looked at this hospital record? 


I don't know w. ich hospital record it is. 
The Golden tsles Hospital record. 


I am sorry. I didn't know. No, I have never seen 


You have never seen it? 


Not that I know of. 


Q Did you ever see the report of Dr. Treiber? 
A Notody ever shows you those things. Not the patient 
they don't show you. 


a Let me ask you this: you tell us that this diagnosis 


was made of a hiatal hernia in Atgust of 1973? 


A Yes, sir. 
MR. SCHULTZ: If your Honor please -- 
THE COURT: Just finish this area, this hernia. 


MR. SCHULTZ: All right. 
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Did you complain of frequent indigestion, sir? 
MR. LASSOFF: To who, when, sir? 
Q Before you had this dlagnosts. 
A Sir, I could have told people that I had gas and 
took Alka-Seltzer. 
Q Who made the diagnosis of a hiatal hernia? 


fh A doctor in Hollywood, Florida. If you would 


like his name, I'd have to ask my wife. JI don't remember 
his name, sir. He's a -~- all right, mo ahead. 

Q Did you make a compiaint, sir, that this occurs, 
this indigestion, occurs after spicy foods and alcohol? 

A To whom? 

Q To the doctor or anybody. 

A No. When I went there I was in pain, stomach 
and chest pains. After his examination -- 

Q Sir, I just wanted to know if you nad made comp)aints 
that it happened after spicy foods and after alcohol? 

A I very well could have. I don't know. I had 


just gotten off the plane a couple of hours before that, sir. 


Q Did you also complain of the fact that cigarettes 


give you a lot of gas? 
A I might have. I don't know. I don't think so. 
MR. SCHULTZ: Do you want to cease now? 


THE COURT: Are you finished with that area? 
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2 MR. SCHULTZ: Not all the way. 
3 THE COURT: Are you finished with the area regarding 
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Q Not before that? 


4 the hernta? 
5 MR. SCHULTZ: Not really, Judge. 
6 THE COURT: ‘Then continue. 
7 Q How lon; before this diagnosis of a hiatal hernia 
was brousht about did you complain of chest pains? 
‘ A I never complained of chest pains. 
| 
if Q I thought you just told us that you arrived 
1 with chest pains and stomach pains. 
- A Three hours. 
' 13 
| 


A No. 

Q How long was it that you complained about having 
indigestion after the ingestion of spicy foods and alcohol? 

A I don't remember saying it. I tried to answer you 


before, sir, that I might have said it but I didn't remember 


16 Sats 


@ You don't remember it? 


A No, sir. 


Q Do you remember that you did have pains and indiges- 


tion after you ingested alcohol? 


A I know I used to have +;as once in awhile and I used 


to take Alka-Seltzer for it, sir. 
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About how long before? 
I don't know, Mr. Schultz. I really don't, sir. 
MR. SCHULTZ: That's all, your Honor, in that area. 


THE COURT: We will adjourn for lunch. Return at 


(Luncheon Recess) 
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DeVoy-Direct 
AFTERNOON SESSION 


March 5, 1976 
2:15 p.m. 


(Jury present) 


MR. LASSOFF: Your Honor, Mr. Schultz has consented 


to let the pay man from Universal take the stand. 


00S EPH 


as a 


first duly sworn, was examined and testified as 


THE COURT: All Fight. 


EDWARD DE vO 4%, called 


witness on behalf of the Plaintiff, having been 


follows: 


DIRECT EXAMINATION 


BY MR. LASSOFF: 


Q 

A 

Q 
Maritime 

f 


Q 


Mr. DeVoy, by whom are you employed? 

Universal Maritime Service. 

And how long have you been employed by Universal 
Service? 

Fourteen years. 

What is your job with Universal Maritime Service? 
I am the assistant manager in the office. 

Of the office? 

That's right. 

Does that include payroll? 

That's right. 


How long have you had that job? 


a << mncaeesntn et mcmmcaenttn 
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2 A For about eight years. 

3 Q Now, was Universal Maritime Service served with a 

4 subpoena by me with re;-ard to certain Soaks at. 

5 A They were, 

6 ( bid you bring the records that were subpoenaed to 

7 court with you today? 

A) Mee. TE haves 

9 Q Sir, are all terminal superintendents paid basically | 


THE COURT: Overruled. 
A Yes, they are. 


Q And is there any difference they have due to 


10 the same salary? 
i MR. SCHULTZ: Objection. 
seniority rather than .*5b? 
A That's right, strictly seniority. 
Q At my request did your department search for and 
locate a terminal superintendent with the same seniority as 
| Mr. Chiarello wio is still currently employed by Universal 
Maritime Service? 


Yeu, we did. 


; COURT: Overruled. 


this man employed by Universal Maritime Service 


as of June 30, 19/2? 
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2 A That's correct. 

3 Q Did you bring that man's payroll records with you? 

4 A Yes, I have them with me. e 
5 Q Sir, can you tell me for the fourth quarter of 1971 

6 what Mr. Chiarello earned? | 

7 A $4,524.98. 

4 THE COURT: How much? 

g 


THE WITNESS: $4,524.98. 


10 | Q And this other gentleman? r 
Bt MR. SCHULTZ: Obgection, if your Honor please. . 
2 THE COURT: There are overtime factors herc, are 


" there not? 

" Q Does overtime play any significant factor in your 
_ calculations? 

es MR. SCHULTZ: Objection. 

THF COURT: $50 a day twice a week is $100. 

ig @ Sir, do all of your terminal superintendents work 
» approximately the same hours? 

a THE COURT: What was the base pay? That's what we 
a want to know. 

ss Q What is the base pay? 

. MR. SCHULTZ: Of whom, if your Honor please. 

" THE COURT: Both of them. 

25 


MR. SCHULTZ: I respectfully chject. 


nD bs i 
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THE COURT: Overruled. 
I can give you the figures that I have here. 
All right. 
MR. SCHULTZ: Objection, if your Honor please. 


THE COURT: Sustained. 


Q Sir, can you call your office and get that informa - 


tion for me? 
A Yes, that's right. 


MR. LASSOFF: May T have him do that and put him 


THE COURT: So you want any records on again? Base 
record for the two men. What 1s the name of the man you 
say has the same seniority as Mr. Chiarello? 

THE WITNESS: I don't have that name. 

THE COURT: How do we know who that 1s? 

MR. LASSOFF: They blank it out. They say it is 
confidential information. They blanked it out in the We form 
they brought. 

THE COURT: How can you find out whether the man 
has the same seniority as Mr. Chiarello? 

MR. LASSOFF: He checked it. 

THE WITNESS: This was checked. It was someone 
employed at the same time. 


THE COURT: For the same length 
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THE WITNESS: That's right. 
THE COURT: Not longer? 
THE WITNESS: No. 
THE COURT: All right. JI will take 1t.. Get me 


the base pay. 


MR. LASSOFF: Would you make a telephone call. 
(Witness leaves stand) 


THE COURT: Putyour client back on the stand. 


MR. SCHULTZ: It wowld be interrupted, if your Honor 
please. 

THE COURT: ¥ am not oin.; to sit around doing 
nothing, Mr. Schultz. It is tne third day of the trial. I 


have other trials and we have to move it along. 


Come on back on the stand. 
MR. LASSOFF: May I tell the man to find 
pay for every year since then, your Honor? 
THE COURT: Yes. 
THOMAS CHIARELLO, resumed. 
THE COURT: You may proceed. 
CROSS EXAMINATION CONTINUED 
BY MR. SCHULTZ: 
Q Mr. Chiarello, to get back to the scene of this 


accident, from the point underneath the trestle where you 


come out underneath the trestle to ..o up towards the bridge, 


smears ers nena ere 7 Pre—n  M e 
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is that a continuous upgrade? 


MR. LASSOFF: Objection, your Honor. We already 


covered that in cross examination. 
THE COURT: Overruled. 
A slizht upgrade. You mean going up to the ramp? 
THE COURT: From the time you come out from under 
the trestle. 
THE WITNESS: It's a very slight up)rade. 
Does it continue all the way up to the bridze? 
No, sir, it does not. 
Where does it stop? 


It flattens out just ahead of where the bus hit 


For how long a distance do you say it flattens out? 
It flattens out -- it's approximately the length of 
/g@ eer, 1f not © little bit longer. 
Q Did this occurrence, sir, take place at a point 
where there was « slight uprade? 
THE COURT: You mean where his car was hit? 
MR. SCHULTZ: Yes. 
A Yes, sir. 
Q And, sir, from the point of the impact until 
go up to the bridge, ‘s there a continual upgrade? 


fi No, sir. 
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Do you remember these questions and answers, sir: 
“9 Sir, did this occurrence -- did this 
actual impact, did that take place while your vehicle was 
on a slirht upsrade? 
an Extremely slisht upzrade, yes, sir. I 


would say sli ht, yes, sir. 


4 Sir, for how lonz a distance ahead of you 
was this upgrade?" 


If your Honor please, I am itn a quandary, I think Ii 


had better ask you about t is. 
(At the side bar) 
MR. SCHULTZ: The Court has put questions. 
THE COURT: Just leave that out. 


MR. SCHULTZ: I didn't want to leave the colloquy 


COURT: Leave these two out. 
SCHULTZ: Leave it out? 
THE COURT: Sure. 
MR. SCHULTZ: All right. 
Can we have this marked? 
THE COURT: Mark what? 
MR. SCHULTZ: What I heave to leave out. 
THE COURT: The aquesticn is was he asked that ques- 


tien and did he zive that answer. 


Se, Na ee re — 
camnnengneeast ON SH RRC OR ME SAI RIT NE AME see aeminaniene 
ties ens, Sealine, 
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(In open court) 
Q Sir, do you remember these questions and answers 
at the previous testinony given by you: 
me Str, did this occurrence, this actual 
impact, did that take place while your vehicle was On a 
slight upgrade? 
"A Extremely slight upzrade, yes, sir. I 


would say slight, 


0 Sir, for how long a distance ahead of you 


was this upgrade? 

ie From the po‘nt of impact it goes up to 
the bridge and then you continue up to the top of the 
bridge. 

"Q It is a continual upgrade? 

rs From the point of impact you have a slight 
rrade. Then you go up even more, yes, sir, you do. 

a” In other words, the contour of the road 
was continually upgrade from the point where you were? 


“| Increasing as you went further up, yes, 


Do you remember those questions and answers, sir? 
That's al] there is to it? 
THE COURT: That's all. 


Yes, I do remember that. 
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Do you remember you gave that testimony? 
Yes, I do. 

Q Sir, did that roadway in front cf you and in 
front of this level place about the length of a car, 
did it continue upgrade towards the bridge? 

A Where I was struck was on -- 

Q Sir, can you answer the question, please? 

No, I cannot. You will have to repeat the question. 
MR. SCHULTZ: Would the reporter read it? 
THE COURT: Read the question back. 


(Question read) 


Yes, sir, a slight upgrade towards the bridge, 


yes, sir. 

Q And behind you, sir, was a downgrade towards the 
level area under the trestle? 

A Very slight, sir, yes. 

0 ~o that from the trestle on up there was an up- 
grade, is that correct? 

A Not the way your hand is indicating, sir. I'm 
sorry. That is not the way it was, sir. 

Q Sir, are you saying that my hand is indicating a 
grade? 

THE COURT: Absolutely, starting from your waist 


and going up to your nose. That indicates a large upgrade. 


998a 


gw/lf Chiarello-Cross 
He is making a point it is a slight upgrade. 
MR. SCHULTZ: May I respectfully except, your Honor. 
Q Now, sir, can you tell us the degree of this grade? 
A No, sir, I cannot. All I can tell you it 1s a 


very slight grade up to the point where it levels off and 


on the puddle was that we stopped prior to. Then it starts 


a gentle upgrade again, sir. 
C Sir, how many times did you 30 over this testimony 
before you got on the stand today? 


A Once completely and last night I read three pages. 


Q Now, sir, this dip that was under the trestle, 
was that the lowest point in the roadway? 
A Yes, sir. 
THE COURT: From where to where? 
MR. SCHULTZ: The dip under the trestle, your Honor. 
THE COURT: In this roadway. I am asking this road- 
way starts some place and ends some place. 
MR. SCHULTZ: All right, your Honor. 
Q Was it the lowest point in the roadway of this 
access road? 
A Yeu, sir, it is. 
a Now, sir, how long do you say you were stopped be- 
fore an impact took place? 


A Three seconds, four seconds, around there. Three, 


999a 


— 


gw/if Chiarello-Cross 340 


to 


four, five seconds, around i; there. 


‘ } ¢: Sir, at the moment of impact was the car in front 
4 of you moving, standing still or don't you know? 
5 A I do not know, sir. 
6 Q You do not know? 
7 A No, sir. 
‘ Q Now, sir, do you know -- can you tell us where you 
9 | first saw this bus, where it was after you came to a stop? 
¥ || Where was this bus? 
| A Where was this bus when I came to a stop? The ‘ 
" bus was in the dip under the trestle. 
= Q Did you ever testify that it was coming out of the 
” dip? 
» A Gee, I don't know, Mr. Schultz. You just asked me. 


I said the bus was in the dip. 


:Q All right. Huw far behind you was that? 


A The trestle I'd say is a hundred to 150 feet behind 


wheie the accident occurred, sir. 


” Q I war. to know how fe™ behind you was the bus when 
21 | : 
| you first saw it efter you came to a stop? 
22 
A After I came to a complete stop, I would say if 
23 
4t's one hundred to 150 feet, the bus must have,been probably 

2A 


175 feet behind me, maybe 135 feet benind me, depending upon 


the distance. 
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; 2 eG Between 135 and 150 feet, 175 feet? 
fic: 3 A Right around in there, yes, sir. 
4 a) Sir, how much t‘me took place between the time you 


5 saw the bus -- withdrawn. 


How much time took place between the time you first 


7 saw the bus and the tine of the impact as you say coming 
, out of the trestle or in the dip? 
MR. LASSOFF: Your Honor, objection. There is no 
2 10 basis. He was asked after a ful] stop where was the bus. 
& i Now we are asking a different question. 
: " THE COURT: The point we are at is when you got 
13 


how much time elasped before impact after he came to a com- 


plete stop, is that it? 


T want to know how much time it 


MR. SCHULZ: No. 


was between the time he saw this bus and tne time of the 


smpact. 
) 


A Between the time I first saw the bus? 


Q No. You told us that you saw this bus in your 


rearview mirror when you came to a stop, isn't that true? 


A We are not quite together, Mr. Schultz. 


Q All right, sir, you tell me. Did you see this bus 


in your rearview mirror? 


the witness stopped, Mr. Schultz. He wants him to testify 
A Yes, prior to stopping, sir. 
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Vid you. see it after you stopped? 
Yes, sir, I did. 
When you saw It after yu stopped, how far behind 
you was the bus? 
MR. LASSOFF: We just had that answer. 
THE COURT: No. Answer the question. 

A After I stopped the bus was approximately -- was 
anywhere from 135 feet to 175 feet behind me. That's rourh, 
sir. 

Is that when you looked in your rearview mirror? 

I looked in my rearview itieter a couple of times. 

THE COURT: After you came to a stop? 

THE WITNESS: After I came to a stop I looked in my 
rearview mirror. 

THE COURT: And saw the 

THE WITNESS: Yes, sir. 

THE COURT: And at that time you say it was 135 
feet to 175 feet? 

THE WITNESS: Yes, sir. 

THE COURT: You have the distance. 

Q How much time took place from the time you saw the 
bus as you told us until there was an impact? 

MR. LASSOFF: Does this mean after he 1s at a full 


stop or before? 
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THE COURT: No, it is not. It is perfectly clear 
that he is being examined after he came to a stop. 


MR. LASSOFF: All right. 


As I said before, Mr. Schultz, approximately three, 


five seconds, something like that, sir. 
bid you continually watch this bus? 
Sir, 1 did not. 
.) What did you do? 
A I looked for a place to go right or left of the 
car in front of me so I would not be hit. 
Q And at that time was the car stationary or moving 
or don't you know? 
f Which car are you talking about? 
c The car ahead of you. 
& He was stopped at that time. 
C, Didn't you just tell us you didn't know whether it 
was moving or not? 
That 1s not whr.c you asked me. 
MR. LASSOFF: Objection. 
THE COUKT: Not on that state of facts. 
Sir, did you tell us that at the time of the impact 
you did not know whether the car in front of you was moving 
or not? 


A Yes, sir, I did. 
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THE COURT: That 1s not the same as ¢the question 


you are now asking him. 

Q Did you keep that car in front of you under observa- 
tion? 

A No, sir, 1 did not. 

Did you look tn the mirror again? 
Yes, sir, I looked up in the rearview mirror. 
I took my eyesoff him and looked in my rearview mirror. 
Did you keep your foot on the brake? 
Yes, sir. I came to a stop. 
Did you keep your foot on ihe: tiie wee 
Yea, eir, Tdid, sir. 
Did you attempt to move forward before the impact? 
I couldn't. 
Did you move forward? 

A No, sir. 

Q Now, sir, you tell us that this trestle, underneath 
the trestle, was the lowest point in the roadway, is that 
correct? 

A In the access roadway, yes, sir. 

Q Sir, when you went under that trestle and at that 
lowest point in the roadway, was there any water there? 

A Only wet. 


Q Was there any collection of water there? Was there 
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a poo] of water there? 

A Mr. Schult’, there was no pool of water or no 
collection, sir. 

Q Now, sir, with relation to what you do now -- 


4{ncidentally, how did you get here this time? 


A From where, sir? 


Q From Florida? 
f My wife and I flew up, sir. 
You flew up? 
Yes, sir. 
Where are you stayin, now, sir? 
In Staten Island, sir. 
Where? 
At the Holiday Inn, sir. 
Where is that, sir? 
Richmond Avenue right next to the expressway, sir. 
Q Now, I believe you told us that you do drive 
while in Florida, is that correct? 
A Yes, sir. 
Q And you drive approximately two hours -~ I am 
sorry -- two times a week? 
A “pproximately, sir. 
Q Sir, you are licensed, you have told us, by the 


State of Florida? 
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2 A Yes, sir, I have a Florida operator's license. 

= 3 Q In addition to driving, what are your other 
Co activities? | 
5 A What are my other act!vities. Extremely limited. 
6 I think my major activity would be z0ing in the pool, sir. \ 
7 I do some walking, but it's very limited. It's just to loosen : 
8 me up. Then I come back -- | 
9 Q So you use the pool? | 
10 | A Yea, } do, sir. | 
1] C How many days a week do you use this pool? 

: 12 n When the weather 1s nice I'll be in there for a 

: 13 | couple of hours, two hours, three hours. 
14 | Q f day? 
y | A Yes, sir. 
16 | a How many days a week do you use this pool? 
W A Depending upon the season, five, six days a week. 
18 Cc Prior to this accident were you under the care of 
19 a doctor for hypertension? 
20 A I had gotten some pills. 
a Q Sir, could you just answer the question, sir? 
= Were you under the care of a doctor for hypertension prior 

fe = to this accident? 
- MR. LASSO?F;: May we have a time, your Honor, or 
25 


is it just at the time of the accident! 
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z THE COURT: I assume immediately prior to the 


accident. 


4 Q Anytime prior to this accident. 


THE COURT: You mean’ since he was ten years old? 


Lassoff's objection. If you want a time 


That is Mr. 


fix it. 


frame, 


8 C Were you under the care of a doctor for a period 


of two or three years prior to this accident for hypertension? 


10 A Not for the whole period. For a time during this 


period, yes, sir, I was. 


ia Q Do you remember these questions and answers, sir: 


"¢ Now, prior to this accident, sir, you had 


a condition known as hypertension? 
5 | "A High blood pressure, yes, sir. 


For how long prior to this accident did 


"QO 


you have this hizh blood pressure condition? 


18 "Ss I th‘nk I found vuut Hout it two or three 


years prior to the accident. 


-” "Q Sir, under whose care did you come for 


21 || this hypertension? 


"A I'm not sure. I think I saw a Or. Rothman 
at one time. I think I saw a Dr. Spitz for it. I'm not 


sure, sir." 


mg & 8 SB 


Do you remember those questions and answers? 
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2 n Yes, sir. 
3 MR. LASSOFF: There is nothing inconsistent. 


4 THE COURT: There is nothing different from what 


co 


testified to from the stand. 


the witness has 


6 MR. SCHULTZ: I respectfully except, sir. 

: Q Now, sir, did you have this vondition, this 
hypertension conditton or high blood pressure, for a period 
of two or three years before the accident? 


A 


treated by doctors for it before 


Q And had you been 


accident? 


this 


Yes, sir. 


And had you been advised to lose weight? 


Yes, sir. 


Did you lose any weight? 


sir, I did, at the time, Not at this time. 


Yes, 


In between periods I did. 
Q What was your we‘ght two or three years before the 
accident? 


A It fluctuated anywhere between 220 and 255, 260, 


Q What did you weigh in January of this year? 


A January of this year? 


- = 8 


Yes. 
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A Approximately the same I do now, I believe. I 
couldn't be honest anc positive about it, sir. 
Q How many cigarettes -- how many packs of cigarettes 
did you smoke in January? 
THE COURT: Of this year? 
MR. SCHUL™Z: Yes. 
Two. 
A day. 
Two. 
Two packs a day, is that right? 
Yes. 


And how many packs of cigarettes do you smoke a day 


Two, sir. 

I want you to take a look at this picture you took 
in January of this year, Plaintiff's Exhibit 11, and I ask 
you, sir, is there a sign indicating the speed behind the 
lamppost? 

A I can't tell. 


THE WITNESS: Do you have a magnifying glass, sir? 


THE COURT: He says he can't tell from looking at 


I can't tell, Mr. Schult7, honestly. 


Now, these visits that you made -~ you made visits 


gw/lif 
to Dr. le 


A 


Q 
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one, did you not? 
Yes, sir, I did. 


You have been makinp, visits to Dr. Leone since 


what, August of '73? 


A 

Q 

4 
approxiina 

Q 


A 


Yes, sir, that's correct. 

How far is Dr. Leone's office from your house? 
Approx‘mately 440 minutes, maybe slightly less, but 
tely 0 minutes, sir. 

Do you drive there? 


My wife takes me or my father-in-law takes me or 


my father will come up. 


Q 


A 


remeniber. 


Q 


you tell 


Have you ever driven there? 

No, sir. 

MR. LASSOFF: May we have the answer tinished before 
question? 

THE COURT: Yes. 


How about Dr. Gervin, how far is he from your 


Abo..t 25 minutes, 2O minutes away. 
Do you drive there? 
I believe I have on a couple of occasions, I don't 


I believe I have. 


Now, when you drive in and about your home area when 


us you drive two times a week, three times a week, 
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fcr how long do you drive? In other words, what distance 
in time? 
A The tartherest soccer field or baseball field would 
be about two and a half to three minutes away, sr 
Do yu leave your car? 
How do yov mean, sir? 
When you get there, do you zet out of your car? 
Sometimes I will, sir, and watch the kids practice 
or play. 
C Now to get back to the scene of the accident, sir, 
after this accident happened did you get out of your car? 
A Yes, sir, I did. 
Q And, sir, after you got out of your car did you walk 
back to the bus? 
A Yes, sir, I did. 
Q Sir, did you get into the bus? 
N Yes, sir, I did. 
Q Did you go up the stairs of the bus? 


A Yes, sir, I did -- no. Wait a minute now. Wait a 


minute now. I only went up one step because there was anothe 


gentleman ahead of me and then the bus driver and we were 
all exchanging our licenses. So I went up on the first step. 
Q You stood on the step, you say, when you exchanged 


these licenses? 
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Yes, sir. 
Now, sir, there 4s no question at the time this 
occurrence took place the roadway was wet? 

A You are correct, the roadway was wet, sir. 

Q And then you got out of the bus and you walked 
back to your car? 

& Yea, sir, } did. 

Q And, sir, you told us on your direct examination, 
as I recall, on March 3rd, you said that the bus driver 
came over to ask you if you were all right? 

A Yes. 

Q And you told us today that you said to him, "I'm 
shaken and I'm dizzy and I'm scared," do you rementer telling 
us that? 

MR. LASSOFF: If your Honor please, there was no 
such testimony today. 
THE COURT: lo such testimony today? 


MR. SCHULTZ: On March 3rd, your Honor. I'm 


I withdraw the question. 
¢ . Sir, did you tell us -- did you tell this Court 
and jury on March 3, 1976, did you say to us when the bus 


driver asked you if you were all right, did you tell us that 


you told him that you were shaken, dizzy and scared? 
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2 fh I believe that's correct, sir. 
3 Q And, sir, on January 13, 1976, did you tell us the 
4 same thing? 

| 
5 A I don't know, sir. I can't be positive. 
6 Q Do you remember this question and this answer, sir: 
7 "Q Followins the accident, what happened? 
° vs I sat there. I sat there for quite 
° awhile, and wh& seemed quite awhile anyway. And the bus 
10 driver came over to the car and asked me if I was all right. 
u I told him I was shaken. He came over and asked me if I 


2 | was all right. I told him, I says, 'I'm shaken but I 
think so.' 


"So he said, ‘Are you sure?! 


“Teeid, ‘Yes.*” ® 


Now, sir, do you remember those questions and answers? 


" A They are familiar, sir, and if they are in that 


record then that's what I said, sir. 


Q Sir, between the time that you gave those answers 


to that question and the time you got on the stand here on 


1 
= March 3, 1976, did you talk to your lawyer about what your 
22 

proposed testimony might be if you were asked what happened 
23 

or what the bus driver said to you? } 
2A 

Ae No, sir, I did not. 

p25) 


Q You didn't discuss that with Mr. Lassoff at all? 


*. 


1013a 
Chiarello-Cross 


No, sir. 
< 


You Gidn't discuss it with anybody else? 


No, sir. 


Q However, in January Gid you say anything about beliig 


dizzy and scared? 


A Sir, if it's mt in the record the way you said it 


then JI did not say it. 
Q In any event, sir, did you tell him that you were 
all right? 
A if that's what -- 
Did you tell him that, sir? 
I said, “I think I'm 811i rient.* 
C And then, sir, you got into your car and I as: ume 
you waited for somebody to push you? 
A I got into my car. I didn't know what was going 
to happen next. 
Q Did somebody come and push you? 
A Yes, sir, they did. 
Q And how long was it after you got into your car 
that somebody came to push you? 
A T have no idea, sir. 
C Your best estimate? 
I have no idea, sir. 


You were pushed to the other side of the bridge? 
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Yes, sir, JI was. 


And you called somebody? 


Yes isir,, Pdia- 
Q While you were waiting, for sometody to come, what 
did you do? 
A Yhere is a wall by the telephone, a concrete 
wall. T just sat down on the wall and waited, str: 
Q How long did you wait? 
A I ficure about 20 minutes, Mr. ‘Schult. I think 
that's rizht, sir. 
Q Now, sir, there cane a tie when you went to one 
of the: =: 
(Counsel confer) 
Q You became an outpatient, did you mt, at St. 
Vincent's Medical Center in Richmond? 
MR. LASSOFF: I object to the form of the questicn, 
your Honor. I don't know what "became an outpatient" means. 
THE COURT: I think -- 
“MR. SCHULTZ: I will withdraw it as long as Mr. 
Lassoff doesn't know what that means. 
Q Sir, did you start poing to St. Vincent's 
Hosp‘tal for treatment as ati outpatient? 
A That's the one in Staten Island, Mr. Schult7? 


Q It says Richmond. 
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A That's the county. I just wanted to be sure. 


Ves. Sra uid) Gala 
Q You didn't go to St. Vincent Hospital in New York, 
did you? 
A NO. 2Sir. 
Q The only St. Vincent's you went to was in Staten 
Island, wasn't 1t? 
A I believe so, yes, sir. 
Q How far is that from your home? 
25 minutes. That's not too near. 
How did you get to there? 
Always, she took me always, my wife. 
You didn't drive? 
A NoGo (sir. 
Q Sir, did there come a time when they discontinued 
that because you didn't attend? 
A I don't understand what you mean, sir. 
Q Did you stop going there? 
Yep. Sir, Edad: 


Did they ever make any new appointments for 


Did they ever make any? No, sir. 
Did you ever look at this record here? 


I have never seen that in my life, as far as I know. 
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May I look at 1t and I can tell you for sure? 

No, Mr. schultz, I have never seen this before. 

MR. SCHULTZ: May I read at this time, your Honor, 
to the jury some of this, if I may, your Honor? 

THE COURT: If it is pertinent, yes. 

MR. SCHULTZ: "Physical therapy progress report. 
Patient's name Thomas Chiarello. Treatment discontinued 
due to nonattendance. Last visit September io. 1972." 

Q Mr. Chiarello, how many times in all do you say you 
went to this St. Vincent's Hospital in Richmond? 

A I am not positive. JI do have a sheet here that 
T eOuld look at; if it'te all right with you. 

I can't stop you from doing anything, sir. 

Approximately six times, sir. 

And, sir, did there come a time when you just 
didn't go back? 

A Yes, sir, there did. 

Q You tell us each time you went back there your 
wife drove you? 

A Yes, sir, that's what I said. 

Q Now, sir, in addition to swimming and driving in 


and about Florida at the present time and being in your 


pool, what else do you do? Amoccasionally walking, as you 


tell us. 
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A Sit and watch the kids in their sports activities, 
get up and walk around. Not much else, Mr. schultz. 
MR. SCHULTZ: Excuse me a minute, your Honor. 
( Pause ) 
Incidentally, Mr. Chiarello, did your wife work 
doctor? 
When, sir? 


You tell me. Did she ever work for a doctor? 


She has, yes. 

What doctor? 

Dr. Kramer in Florida. 
In Florida? 

Yes, sir. 


When was that? 


I don't know. I can't zive you dates. Last year, 


T believe it was. 


Q Now, you have told us that you had difficulty 


with your sexual relations, is that correct, sir? 


A Yes, sir, that's correct. 


Q How many times do you have sexual relationship 


with your wife now on an average? 
A May I ask the definitior of sexual relations? 
Q How many ttmes do you have sexual relationship with 


your wife now? 
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As many times as I possibly can. 


How often would that be? 

T have no tdéa,; Mr. Schult-. 

Would it be more than -- 

Once every two weeks. I do not know, Mr. Schultz. 
Whenever I ani physically able to try the act. I have tried 
the act. I cannot complete it. 


MR. SCHULTZ: Move tostrike it. 


THE COURT: He had diff!tculty with the words you 
used. So he is describing for you what happens. 
G Mr. Chiarello, did you also testify and did your 
wife testify in March of 1974? 
THE COURT: You can ask him about what he testified, 


not what the wife testified. 


MR. SCHULTZ: May I explore it? If the answer to 


this next question is mo -- 

THE COURT: I am sorry. I will not let you read 
that to this witness. You can ask him what he testified 
to. 

SCHULTZ: Perhaps he was present when it occurred). 
> COURT: I am not interested in that. 
MR. SCHULTZ: If your Honor please -- 
THE COURT: There are other ways of doing it, Mr. 


Schultz, not this one. 
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SCHULTZ: If he was present when she testified -- 


COURT: .Mr.: Schulte, f£ have ruled, 
SCHULTZ: I respectfully except, your Honor. 
I would like’ to ‘ask you, sir, (ean you £811 us 
how many times you have had sexual or attempted sexual 


relationships -- 


THE COURT: You have to break that down. The 


witness tried to explatn it. 


MR « SCHULTZ: LT amiynot bound by) that. 


THE COURT: He has asked you for a definition. 
You are not zsiving 1t to him. I am now telling you you 
cannot lump the two together. 
MR. SCHULTZ: To respectfully, except. 
Q How many times have you had sexual relationship 
with your wife on an average since this accident? 


THE COURT: By that I assume you mean completed 


sexual relations. 


MR. SCHULTZ: Judge, may I respectfully except to 


your Honor, please. 
THE COURT: You can except. I am asking you to 
clarify your question. It 1s obvious fronthe witness’ 


answer to your prior question he draws a distinction and 


you are unwilling to tell him. TI can only ask you to define 


1k. 
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MR. SCHULTZ: It 1s not that. I am trying 


seek the truth. 


THE COURT: So am I, more so than you are. 


MR. SCHULTZ: I respectfully except, your Honor. 


THE COURT: Now put the question the way I told 


you to put it or T will put it. Whth way do you want 1t, 
Mr. Sehult7? 
MR. SCHULTZ: T would prefer you. to put t, if your 


Honor please. 


THE COURT: How many times have you had completed 
sexual relations with your wife in the last two years? 
THE WITNESS: None, sir. 


MR. SCHULT7: I respectfully except, your Honor. 


THE COURT: None, he said. 
THE WITNESS: None. 


Were you present when your wife was examined before 


March of 1974? 

I was in the courtroom, sir, yes -- wait a minute. 
March, of '74. 

That is the pretrial examination? 

Yes. 

Yes, sir, I was. 

Did you hear your wife testify? 


Yes, sir. 
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When did you discuss -- withdrawn. 

Did you discuss with anybody the speed limit that 
you claim existed there before you took the stand this 
morning today and on March 3rd? 

Did I discuss the speed limit. 

THE COURT: You mean the existence of a sign telling 
the speed limit? 

MR. SCHULTZ: Yes, your Honor. 

Yeo, hdid; sir. 

Who did you discuss it with? 

With my attorney. 

Q When did you do that? 


A I think it was back in '74, before the pretrial or 


before last January. I don't know which one, sir. I don't 


know which one, sir, when. 

Q Was it between January and now? 

A No. 
Did you go back and look at the scene? 
Did I go back and look at the scene when, sir? 
In January, when you took these pictures. 
Yes, sir, I was there. I took those. 
Did you look at the sign then? 
Yes, sir, I believe I did, sir. 


MR. SCHULTZ: No further questions. 
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2 THE COURT: Any redirect? 
3 || REDIRECT EXAMINATION 
4 BY MR. LASSOFF: 
5 Q Mr. Chiarello, you have testified to taking various 
6 medications. Did you keep receipts for some of the medica- 
7 tions you purchased? 
° A> Yeap afr, 1 aid. 
9 | a Are these some of the receipts that you kept from 


10 | drug stores both in Richmond and in Florida? 


3 A These are them. 
| Q Those are the receipts for medicines you purchased 
13 


for yourself? 


A Yes, sir. 


MR. LASSOFF: I offer them in evidence, your 


s MR. SCHULTZ: Objection. 


Show it to them. 


COURT: 


LASSOFF: I showed it to him already. 


COURT: It doesn't mean anything. 


He doesn't want to look at them. 


LASSOFF: 
THE COURT: What is your objection? 


MR. SCEULTZ: There 1s no foundation. Secondly, 


I don't know whether this is necessarily for the treatment 


of this occurrence. There is no medical testimony that there 


was. I don't know, sir. I respectfully object. 
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THE COURT: I will sustain the objection. 


1 
364 
Q Mr. Chiarello, you stopped going to the Richmond 
Memorial Hospital in Richmond, Staten Island, on September 


12, 1972. Did you see Dr. Spitz on September 13, 1972? 
A May I refer, sir? 
THE COURT: Yes. 
A May I have that date in September? 
Q 13th. | 
A Yes, sir, I did. 
Q And did you see Dr. Spitz on September 20, 1972, 
or elst? 


A On the 20th, sir. 
Q At the time you were seeing Dr. Spitz at that 


time, were you also seeing Dr. Urs? 


fA Yes, sir, that's correct. 


Q And can you tell us for how long, a period of time 


you continued to see Dr. Urs, when you started and when you 


stopped? 


A Yes, sir. Dr. Urs I saw for the first time on July 


13th of 1972. I stopped seeing him in November of tha’ year. 


THE COURT: How many times did you: see him between 


July 13th and November? 


THE WITNESS: Give me one second and I will count 


them for you. 


1)24a 
gw/lf Chiarello-Redirect 365 
SCHULTZ: If I may, your Honor, what doctor 
is thet? 
COURT: Urs; U-r-s- 
SCHULZ: I respectfully except, your Honor. 


COURT: Overrulea. 


THE WITNESS: I have down here eight visits, sir. 


Eight visits? 


Yes, sir. 


Was it Dr. Urs who sent you to the Richmond 
Memorial Hospital for physiotherapy? 
MR. SCHULTZ: Objection. 
THE COURT: Sustained. 
sent you to the Richmond Memorial Hospital? 


SCHULTZ: Objection. 


COURT: Overruled. 


Dr. Urs. 

Did somebody send you to another hospital at or abat 
time for physiotherapy? 

Dr. Urs did. 

To another hospital? 

To another hospital, yes, sir. 

What other hospital? 

St. Vincent's, sir, St. Vincent's Medical Center. 


I said Richmond Memorial. Excuse me. 
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THE COURT: When did Dr. Urs send you to Richmond 
Memorial Hospital? 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 

A He sent me on the 14th of July, sir. He sent me 
again -- no, just on the 14th of July. I aiso went on Ne vembe 
2nd, 9th, 14th and 16th, sir, to Richmond Memorial, sir. 

THE COURT: Ail right. 


MR. LASSOFF: No further questions, your Honor. 


MR. SCHULTZ: At this time, your Honor, may I 100k 


at the paper the witness is using, please? 
THE COURT: Yes. 
THE WITNESS: It's on both sides, sir. 
(Handing) 
RECROSS EXAMINATION 
BY MR. SCHULTZ: 
Q Did you prepare this, sir? 
A Most of the writing on there is my wife's. It is 
just to refresh my memory, sir. 
MR. SCHULTZ: No questions. 
THE COURT: You may step down. 
(Witness excused ) 
JURT: Next witness. 


LASSOFF: May i find the gentleman? 
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THE COURT: Yes. 
20.8 EcPik E.D WAR D DE A OE resumed. 


DIRECT EXAMINATION CONTINUED 


BY MR. LASSOFF: 


THE COURT: You are still under oath, Mr. DeVoy. 


Q Did you obtain the base salaries for Mr. Chiarello 
and the other man when you went out In the hall to the tele- 


phone? 


A Yes. 


Objection, if your Honor please. 


MR. SCHULTZ: 


THE COURT: Overruled. 


Yes, I did. 


And in 1972, what were their base salaries? 


MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 
MR. SCHULTZ: If your Honor please -~ 
THE COURT: You have a continuing objection to this 


testimony. 


MR. SCHULTZ: If your Honor please, may I press 
the objection for the record, if Imy, the reason? 


THE COURT: You may do it up here at the side bar. 


(At the side bar) 


MR. SCHULTZ: If your Honor please, this other man 


4s nameless. I have no way of checking the veracity. 
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THE COURT: I will tell him to bring the fellow 
in, if you want me to. All we are trying to do is get the 
| base salary and what the increases were from that time to 
this. If you think this witness is telling an untruth we 


will get the other man. 


i MR. SCHULTZ: I don't know. 


Hi THE COURT: You have been around a long time, Mr. 


, scehult:. You know whether a man who has no irterest in 


the union. 


| MR. SCHULTZ: He is not the union. 


| MR. LASSOFF: Of Universal. 
THE COURT: Of Universal. 
MR. SCHULTZ: I also object as to incompetency, 


too, Judge. 


were granted to people holding this job since 1972 to date. 
MR. SCKHJLTZ: There is no proof this man would 
have been able to stay on. He may not have been employed. 


THE COURT: That comes in all tne time. You can 


have earned if he hadn't been injured. 


MR. SCHULTZ: 


of his famtly were let go. He may have been le*™ go, too. 


this 1s go‘ng to lie or not. He is inspecting the records of 


THE COURT: It comes in on the basis of what increase 


argue that to the jury, but you always show what a man would 


The point is this, that all the rest 
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THE COURT: Within one year he said the agreement 
was they were to be let go. He was kept on for four more 
years. The rest were let go. Any injury case a man testifies 
as to what he would nave earned If he hadn't been hurt. 


The way you do this is by the records of the company or the 


union. 
MR. SCHULTZ: Not the progressive stuff. He 


testifies what they earned, but not in the future. 


THE COURT: Wait a second. From the time he was 
employed and hurt until the time of the trial we take testi- 
mony every day in the week of what the union contract shows 
was the increase in salary for stevedores. The assumption jis 
4f he hadn't been hurt he would have continued to work. You 
can argue the contrary to the jury if you wish. 


Do you want to take this or tell him to bring the 


MR. SCHULTZ: Sir? 

THE COURT: All he is testifying to is what the 
base pay was there and what a person similarly situated would 
be earning today in the same job. 

MR. SCHULT7: I will object to it but I won't 
requirelhim to bring him in. 

THE COURT: Overruled. 


(In open court) 
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THE COURT: Within one vear he said the agreement 


was they were to be let go. He was kept on for four more 


years. The rest were let go. Any injury case a man testifies 


as to what he would have earned if he hadn't been hurt. 
The way you do this is by the records of the company or the 
union. 

MR. SCHULTZ: Not the progressive stuff. He 


testifies what they earned, but not in the future. 


THE COURT: Wait a second. From the time he was 
employed and hurt until the time of the trial we take testi- 
mony every day in the week of what the union contract shows 
was the increase in salary for stevedores. The assumption js 
if ho hadn't been hurt he would have continued to work. You 
can argue the contrary to the jury if you wish. 

Do you want to take this or tell him to bring the 


man in? 


MR. SCHULTZ: Sir? 

THE COURT: All he is testifying to is what the 
base pay was there and what a person similarly situated would 
be earning today in the same job. 

MR. SCHULTZ: I will object to it but I won't 
requirenMim to bring him in. 

THE COURT: Overruled. 


(In open court) 
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THE COURT: What was the base pay in 1972? 
THE WITNESS: $15,999.92. 
BY MR. LASSOFF: 
Q Can you tell us what the base pay went up to in 


1973? 


MR. SCHULTZ: Objection. 


THE COURT: That is the exact figure on his withhold- 
ing statement for 1972 or 1971? 

MR. LASSOFF: 1971. 

THE COURT: We had to go through all this telephone 
calling to find the same figure? 

MR. LASSOFF: I didn't know. 

THE COURT: It's in evidence before the Jury. 
What's the base pay today in 1976? 

MR. SCHULTZ: Objection. 

THE WITNESS: I don't haw the base pay for '76, 
your Honor. I nave it for *75. 

MR. SCHULTZ: Objection. 

THE WITNESS: $19,499.92. 

THE COURT: That finishes you. Thank you very much, 
Mr. DeVoy. 

Is there any cross examination? 

MR. LASSOFF: Can we show '73 and '742 We only 


have '72 and '76. 
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THE COURT: I won't take it for the future. 


MR. LASSOFF: I don't want it for the future. 
I want to show for the purpose of ity economist, I have 
to have some figures. 


THE COURT: He is only going to give me what he 


thinks will happen in the future. 


MR. LASSOFF: All right, sir. 
THE COURT: Thank you very much. 
(Witness excused) 

MR. LASSOFF: Your Honor, may I ask for a recess 
at this time since the economist has worked on the other 
th‘ngs and he has to adjust them. Five or ten minutes. 

THE COURT: -We will have a: short recess. 

(Recess) 

THE COURT: Next witness. 


MR. LASSOFF: Dr. Seplaki, would you take the stand, 


please. 


LES Sf P LAR I, called as a witness on behalf 
of the Plaintiff, having been first duly sworn, was 


examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. LASSOFF: 
Q Dr. Seplaki, what 1s your profession? 


A I am associate professor of economics. I teach 
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economics at the university. 

Q Would you tell us your educational background and 
qualifications, please? 

A Yes. I have a Bachelor's begree in economics from 
Sir George Williams University, Master's Degree in economics 
from McGill University. 

Q Are both those universities in Canada? 

A They are both universities in Canada, right. I 
have a Ph.D., Doctor of Economics from the University of 
California. JI did one year of post-doctoral work in economics 
at the University of Chicago and starting this fall I was 
awarded a visting scholarship at the Harvard Law School. 

Q Doctor, would you tell us what the field of economics 
encompasses as far as your backround? 


A Essentially in very broad terms, it deals with 


production and distribution processes of scarce goods and 


services. Scarcity meaniny here the relative scarcity, 
that is, scarce to the satisfaction of human wants. 
Economics deals with all soods and services that must 
command a price whichmust be rationed out because of their 
scarcity. 

Q Is part of the field of economics words such as 
4nflation and deflation? 


A Absolutely. 
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Would you explain to the jury what inflation is? 

MR. SCHULTZ: Objection. 

THE COURT: I would think that all of us mow what 
inflation is. 

MR. LASSOFF: Maybe I should get more specific. 

Would you explain what inflation is with regard 
to the cost of living? 

MR. SCHULTZ: Objection, your Honor. 

THE COURT: It soes up. Next question. 

Q Sir, was it part of your work in economics during 
your studies and during your work to figure out the annual 
rate of tnflation in this country over the last ten, fifteen 
years? 

A Yes, Sir. 

SCHULTZ: Objection. 
COURT: Overruled. 
COURT: You want a continuing obyection to 
the witness! testimony? 
ME. SCHULTZ: No, eis, 2 don't. .1, wontt object 
as they go along. Some of it may be relevant. I don't know. 
THE COURT; All risht. 
Can you tell us, did you make calculations for the 
years 1975 and 1974 with resard to inflation in the United 


States? 
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2 MR. SCHULTZ: Objection, your Honor. 

3 THE COURT: Overruled. 

4 A Yes, I have. 

5 Q Can you tell me what factors went into your calcula- 


6 | tions with regard to your figures in 1975 for inflation? 
7 MR. SCHULTZ: Objection. 


THE COURT: Sustained. He can sive his conclusion 


without «ivinz his underlying reasons. 
10 o Can you zive us the rate of inflation in the Unitea 


States in the year 1975? 


ef A During the year 1975 the rate of inflat‘on was 


12.9 percent. 


1 
: C Can you give us the fizures for the rateof inflation 


in the United States for the year i974? 


A 13.9 percent. 


C 137 


A 7.8 percent. 


Q.  3%ee 


Four percent. 


'712 


THE COURT: That's enough. That takes us back to 


the date of the happening of the accident. 


Q You were ziving us fisures in percentages. Can you 


ive us those figures with regard to the value of the dollar 
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2 || in 1972 as contrasted to the value of the dollar at the 

3 present time? 

4 | MR. SCHULTZ: Objection. 

o | THE COURT: Sustained. 

6 | C Do the figures you have cited to us indicate that 
7 | the cost of ving has gone up each of the years since 1972? 
° A Yes. 

: | Q At my request did you make certain calculations 


with regard to Mr. Chiarello's future loss of earnings? 


i A ws, sir, I have. 
12 
( Assuming; a work expectancy of age 65 and assuming 
i 
4 


| also that Mr. Chiarello has testified he is 39 years old 
today, without inflation what would be his loss of earnings? 


i MR. SCHULTZ: Objection. 


That is based on the assump- 


Overruled. 


THE COURT: 
tion he continues to work at the present base pay of 


$19,500. 


A Without inflation you would like the present value? 


Yes. 


A I will have to figure it out. I had incorporated 


inflation as that is a standard procedure. 


Q Tell us with inflation. 


MR. SCHULTZ: Objection. 


THE COURT: We don't know how you calculate inflation 
| 
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next 26 years. 


THE WITNESS: It is possible, your Honor, to pro- 


ject 1t at a conservat've rate of six percent. 
Can you project inflation in the United States 
next 26 years? 
Yes, sir. 
MR. SCHULTZ: Objection, if your Honor please. 
Speculative. 
THE COURT: Mr. Schultz says it is speculative. 
You had better ask the witness how it is done. 
Q How do you do that? 
MR. SCHULTZ: Obyection, your Honor. 
THE COURT: Overruled. 

A Projection of inflation is essentially based on 
past inflation data and given the fact that inflation has 
been with us as lonz as economic studies have been made 
and economic transactions have been observed over the past 
200 years or more, it has been observed that inflation has 
always been with us. In fact, this 1s the oldest and most 
established economical malady that we know. The projection 
of inflation is based on data from past inflation rates and 
the projection that I have arrived at is calculated in that 
manner. 


Q What projection have you arrived at? 
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MR. SCHULTZ: Objection. 
THE COURT: Overruled. 
Six percent annually. 
Six percent annually? 


Yes. 


Over the next 26 years? 


Yes. 


€ Would you make your calculation first of all as to 
the value of Mr. Chiarello's future loss of earnings without 
tnflation? 
A If I can do that. 
MR. SCHULTZ: Objection, if your Honor please. 


THE COURT: I don't know what he is going to do. 


Is he goinz to multiply 26 -- 
THE WITNESS: Calculate the present value of 
annuities. 
THE COURT: That is the jury's function. 
All we want is the gross amount, 195 by C6. 
The amount of that, sir, is 570,000. 


MR. SCHULTZ: I object, first. 


THE COURT: You are multiplying 26 times nineteen 
thousand five? 
MR. SCHULTZ: Yes. 


THE COURT: Overruled. 
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A $570, 000. 
Q If you add to your figures, sir, the figures for 
an annual rate of six percent inflation per year for the 
next 26 years, what would you calculate the real value of 
Mr. Chiarello's loss of earnings to be? 
MR. SCHULT?: May I respectfully -- 
THE COURT: I don't know if you mean the real value. 
That is zoing backwards. 
MR. LASSOFF: I will take out the word "real." 
MR. SCHULTZ: May I respectfully object first of 
all on the basis of 26 years. The plaintiff 1s a man of 
39 years of aze, hypertension, smokes two or three packs 
of cigarettes == 
THE COURT: Wait a second. That's up to the jury. 
I don't want a summation now. The jury may use the ordinary 
rates and they can vary them as they see fit. I will let 
this testimony in on this basis. Qb jection overruled. 


Q If you add inflation of six percent a year for the 


next 26 years to the present value of Mr. Chiarello's money, 


what, if anything, do you come out with? 
MR. SCHULTZ: Objection, if your Honor please. 
THE COURT: Overruled. 
A Applying, a six percent annual inflation rate as 


well as a six percent discount rate of the present value -- 
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THE COURT: I don't want that. You cannot tell 
us that. I told you that twice now. 
A Just applyin the inflation rate, the estimated 
total earnings of Mr. Chiarello would be about $900,000. 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: All right. Overruled. Two fizures I 
want to put to you. I want to put the figure of five and a 
half percent and I want to put a figure of seven and a half 


percent discount value. 


THE WITNESS: JI would have to estimate it, your 
Honor, because I do step by step. Every year has to be dis- 


counted. It would take quite a bit of time. I could estimate 


it. 

THE COURT: Take the gross figure and what is its 
present value? 

THE WITNESS: At five and a half percent, your 
Honor, it would be approximately 615,000. 

THE COURT: At seven and a half percent? 

THE WITNESS: It would be approximately 450,000, 


your Honor. 


MR. LASSOFF;: No further questions. 


THE COURT: You may cross examine. 


CROSS EXAMINATION 


BY MR. SCHULTZ: 
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How old are you, Dr. Seplaki? 
38. 
Have you ever worked in private industry? 
A I have. 
Q Have you ever worked as a economist in private 
jndustry? 
A I have. 
Q Where? 
At the Bell Telephone Company in Canada. 
You and I aren't strangers, are we? 
Only by virtue of the fact -- 


THE COURT: Wait. What difference does it make 


whether you are strangers! 


Q Have I questioned you before? 

A you have. 

Q Sir, have you testified for plaintiff's attorneys 
in the past? 

A Yes, I have. 

Q Str, did you ever tell us in the past that you had 
been employed in private industry when asked? 

A If I was asked, I would have told you. It was ten, 
fifteen years ago. 

Q Did you ever hear of the years 1930 to 1938? 


ry Have I ever heard of the years? Yes, I have. 
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Do you know those years, 1930 to 1938? 
I do, yes. 
Was that a depression era? 
A It included a period of depression, yes. 


Q Sir, during that period of time did the cosf of 


living decrease from 1929? 


A During that period of time and only during that 
period of time in the whole interest o © economy. 

Q Did it decrease? 

A During that period of time alone it did. 

‘a Sir, in the history of this country from an 
economic standpoint, hwe there not been depressions, boom, 
depressions? 

A On an escalated scale. 

G Have there been areas of depression? Was there 
not a depression even after World war Ii? 

A There have been recessions, mot depressions. 


Q Recessions. And there was a full-scale depression 


from 1930 to 1938, was there not? 


A Yes, sir, there has been. Consumer price indcx ex- 


cludes that. 
MR. SCHULTZ: I move to strike that. 
THE COURT: JI strike that. 


Now, sir, there is such a thing today as treasury 
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ve 2 certificates, are there not? 
3 A Yes, there are. 
4 Q And certificates of deposit’ it 
5 A Correct. ; 
6° Q How much would have to be invested in certificates 
7 | of deposit, sir -- first of all, do you know that there are 
‘ i certificates of deposit that yield seven and a half to eight 
9 tomne percent? | 
n 10 A Very short term ones. 
: 1 Q Do you know that there are those things? 
e A Yes. 
. 18 Q And that some of them are for six year terms, do 
,% 
aoe. 4 | you know that? 
es A I would think that that's a little too long. 
” Q Do yuu ow, sir, if you invest over a hundred 
¥ thousand dollars at a time you can negotiate interest rates 
* for certificates of deposit? 
¥ A Not with the government you cannot. 
i O With banks? : 
- A For certain deposit certificates, yes, you can. 
a " Q Over a hundred thousand dollars, you know that? 
a A Yes, you can, sure. 
“ Q Sir, do you know that some of these banks, the 
25 


certificates of deposit, depending on the length of time, 
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pay as much as seven and a half to eight and a half percent? 
A That depends on the bank. 
Q Do you know that? 
A There is a possibility for negotiations as far 


as interest rate is concerned. I don't think the margin 


is too large, though. 


Q Would you agree it's between seven and a half and 
eisht and a half percent” 
A For what term, sir? 
Q For six years, ten years. 
A I think that would be somewhat too high. 
How about five years? 
Make it a little shorter than that. 
How much would you have to invest at, say -- 
COURT: Let's tie it down. 
SCHULTZ: I want to ask him another question. 
COURT: I want to ask him another question. 
SCHULTZ: You run the parade. 


COURT: I walk by banks and I see signs out, 


"Certificate of Deposit, Two Years in Savings Banks." What 


rate of interest do they pay? 
THE WITNESS: For a two-year period I would think, 
sir, somewhere in the neighborhood of six, six and a half, 


this all depends on the amount, your Honor. 
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THE COURT: I go into a savings bank and I see a sig 


2 

3 "Leave Your Money Here for Two Years." I think the figure 
4 1s seven and a half percent when T have walked by savings 
5 banks. 

6 MR. LASSOFF: ‘he doctor's problem 1s those are 
7 not called certificates of deposit. 

i MR. SCHULTZ: Objection, your Honor. 

? THE COURT: That may be. I go into a savinzs 

i bank pursuant to the sign I see in the window and I give 
n them a lot of money and they say if I leave it there 

8 for two years or I give them 5 -- maybe it 1s a thousand 
& dollars -- I don't know what the minimum is, but they put 
" a sign in the window 4f I give them more than a thousand 
8 dollars they will give me seven and a half percent, won't 


‘they, a year? 


It's possible, sir. 


THE WITNESS: 


13 
Q Since you graduated from that school in Canada, 


" McGiil, have you ever worked in private industry? 

we A I have been entirely an academia. 

Q You have been in the academic world, right? 
° A Yes, consultant to private industry. 

* Q You haven't worked in private industry? 

” I have done consulting to private industry. 
25 


You have been -- 
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THE COURT: He says he consulted for private industry. 
I assume that is getting paid forms work. 
a Sir, did you ever work full time in private industry 
since you z0t out of school? 


A Which school, sir? Which university? 


Q McGill. 
A McGill University. No, I havert. Not full time. 
Q When did you get out? 
From McGt1ll1? 
Yes. 
A '66. 
Q So for ten years you have been in the world of 
academia? 
A In the world of economics. 
Q In the academic level? 
A As an economist I function in academia, yes. 
C Now tell me, at seven and a half percent how much 
would you have to invest to yield $19,500? 


A During what period of time? 


Q How much would you have to invest over a year 
to yield 19,500, what lump sum? 

A At the end of the year you want $19,000, you are 
asking how much would you have te invest at the beginning 


of the year? 
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Right. 

MR. LASSOFF: I assume you mean interest. 

MR. SCHULTZ: Yes. 

MR. LASSOFF: In interest. 

18,300. 

How much? 

18,300. The question was how much do you have to ~~ 

MR. LASSOFF: Your Honor, the answer 1s obviously 
4*mpossible. 

THE COURT: It doesn't yteld 19,000 in interest. 
Is that your question? 

MR. SCHULTZ: Sir, I put the question and I got 
the answe:. He is an economist. 

THE COURT: I am sorry. Obviously either he mis- 
understood the question or the Court misunderstood the ques- 
tion. I understood the question to mean how much money do 
you have to deposit to yield $19,500 in interest. Now, if 
I am wrong, correct me. 

SCHULTZ: I asked him. 
COURT: In Interest? 
SCHULTZ: Yes. 
THE COURT: Obviously 18,000 is a wrong answer. 


A I understood the guestion to be how much do I have 


to deposit at the beginning Oo the year in order to yield 
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principal at the end of the year 19,500. 

THE COURT: The question is how much do you deposit 
at the berinnin;: of the year that will yield you 19,500 
in interest. 

THE WITNESS: During what period of time, sir? 

THE COURT: One year. 

Approximately $150,000. 

$150,000? 

Yes. 

THE COURT: To yield $19,500? 

THE WITNESS: At the end of one year. 

THE COURT: At seven and a half pe.cent? 

About $180,000, sir. 

MR. LASSOFF: Impossible. 

Q Now, sir, you told us, I believe, that your primary 

concern was involving scarce goods and services, is that 


correct? 


A That is the primary concern of economics as a 


very broad social science. 
a) Is that your concern? 
ay My specialization? 
Q Yes. 
No. 


What is it? 
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A TI specialize in areas of economics pertaining to tre 
firm, pertatuing to ind‘viduals and antitrust. 
Q Now, would you tell me, sir, between 1930 and 1937 
what was the annual rate of deflation, if you know, as an 


economist in the world of academia? 


A I would have to look up data J don't have handy. 


Do you know that? 


I don't and neither does it enter.into the picture 


you don't know it? 
not offhand. 
Q s this country been in a recession for the last 
two years? 
A You could say treat, yes, there has been a recession. 
THE COURT: That doesn't mean there wasn't any 
inflation. 
WITNESS: That's right. 
SCHULTZ: Thank you, your Honor. 
Q the value, sir, of real property in certain 
areas in this country gone down in the list two years? 
A I am sure it hag in certain areas. 
Q So the acquisition of certain property would 
cost less today than it did two years ago, isn't that true? 


A In those certain areas, I presume SO. 
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MR. SCHULTZ: TI have no further questions now. 
REDIRECT EXAMINATION 
BU MR. LASSOFF: 
Q Dr. Seplaki, I don't mean to quarrel with your 
figures but I took the figure -- 


MR. SCHULTZ: May I respectfullyobject. This is 


his own witness. He wants to impeach him now. 

THE COURT: Why rt? 

MR. SCHULTZ: Why should he? 

THE COURT: The rules in this court adopted six 
months ago say you can. 

MR. SCHULTZ: I respectfully except. 

0 I take $150,000 and to me ten percent a year of 

$150,000 is $15,000. 

MR. SCHULTZ: I object. This is not a proper ques- 
tion. He is arguin- with the witness. 

THE COURT: Overruled. 

I rven't said anything yet. 


THE COURT: What he is saying -- maybe you had 


better set that little calculator of yours out again. 


The question that you answered on cross examination 
Obviously is wrong. It is the amount of money that you must 
4nvest on March 5, 1976, to give you $19,500 worth of interest 


March 5, 1977. That's the question that was put to you. 
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THE WITNESS: I understand the question. At seven 
and a half percent? 
THE COURT: At seven and a half percent. 


THE WITNESS: $195,000 would yield at ten percent 


We are talkin, about seven and a half percent. 
THE COURT: May I respectfully suggest the answer 


is $260,000. 


THE WITNESS: Yes. 


MR. LASSOFF: Thank you, your Honor. I agree. 
No further questions. 

THE COURT: You may step down. 

MR. LASSOFF: Your Honor, one second. 


BY MR. LASSOFF: 


Q Would you calculate at five and a helt percent ~~ 
THE COURT: I don't think we need the witness. 
MR. LASSOFF: All right. 
(Witness excused ) 
THE COURT: Next witness. 
MR. LASSOFF: Mrs. Chiarello. 
She will be back in a minute. I can read the 
deposition. 


THE COURT: You may. 


MR. LASSOF: I am now reading from a deposition or 
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examination before trial of Henry Girdwood spelled here 
G-i-r-w-o-o-d, but actually G-i-r-d-w-o-o-d. 

MR. SCHULTZ: Could you hold one second, sir, while 
I try to locate it. I didn't know you were goin to read 


that. 


MR. SSOFF: bo you want me to find you a copy, 


Mr. Schult7? 


MR. SCHULTZ: NO, 2 don't. need. yours. 1 will 
find mine. 

MR. LASSOFF: "One of the defendants herein taken 
by the plaintiff pursuant to notice dated March 21, 1974, 
held at Federal. Court, New York; New York, on April 1), 
1974, at. 2:00.o.m, 

"Henry Girdwood, one of the defendants herein, 
having; been duly sworn by a notary public of the State of 
New York,was examined and testified as follows: 

"Examinat‘on by Mr. Lassoff. 

"@ What is your name and address? 

aa Henry Girdwood, 268 Davis Avenue, Carney, 


New Jersey. 


"Oo Mr. Girdwood, by whom are you presently 
employed? 


"h By Domenico Bus Services. 


"e I.i what capacity are you presently employed 
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"by Domenico Bus Services at the present time? 

"A A a bus driver. 

¥C On June 30, 1972, were you employed by 
Domenico Bus Services in that capacity? 

"A Yes, sir: 

as About six to 6:30 on that day was the 
bus you were driving involved in an accident? 

=A Yes, tt was: 


"Q Where did that accident take place? 


"A On the approach ramp to the Bayonne Bridge 
in Staten Island. 


"Q Do you know the number of the bus you were 


drivin. on that day? 


A I do know the number but I don't have it 


What time did you start working on June 
30, i972? 

Six o'clock in the morning. 

And what time did you stop workin, that 
day? 


"A I was finished at nine o'clock 1n the 


morning and then I went back to work for afternoon for the 


commuter run. 


“6 In other words, this is basically a commuter 
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"pus company and you worked mornings and evenings? 

"A Yes, sir. 

te Where did this trip, I take it starting 
some place in New Jersey, where did this trip end, some 
place in New York? 

"A Goings from the Port Authority Bus Terminal 
in New York City through Ltncoln Tunnel, through Hoboken, 
across the New Jersey Turnptke Extension into Bayonne, 
along Hudson soulevard, then Bayonne and over the Bayonne 
Bridge to Staten Island and then Staten Island to Forest 
Avenue and Clove Road and Highland Boulevard. 

"@ I take it that at the time this accident 
occurred you were going over the Bayonne Bridge into Staten 
Island? 

Yes, sir. 

oq Do you have any idea how many passengers 
you had in the bus? 

"A Yes, I had a full bus load, 51 persons. 


" Any of your passengers standiig? 


fA They were all seated. 


16 Was anybody else in the employ of Domenico 
Bus Company in the bus when this accident occurred? 
"A No, there was not. 


Can you tell us the manufacturer of this bus 
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2 "and the year of this bus? 
3 "A It is GM Coach but I am not sure of the 
4 year because it's model is the same year after year but 
5 | I would venture around 1965. 
6 "Q How wide is that bus and how long? 
7 "A About etrht feet wide by 38 feet long. 
8 | "Q Where you sit in the bus, 1s that on a 
9 | raised platform or above or below the level where the 
10 | passengers sit? 
i "A It's on the floor level, which is one 
12 


inch below the raised seats of the bus. 


- "Q Can you tell us with reference to the front 


“ window of this bus how high from the floor level does this 


15 || commence and how much distance is there to where the 

6 window ceases, in other words, how wide is this window? 

4 "A The window is a full eight feet wide. 

" "Q And it's covered? 

19 Th Yes, sir. 

ai "@ And how tall or high is the structure? 

sag "A Four and a half feet. 

os "Q Now, in connection with the bus, when you 
- open the bus to see traffic in front of you, do you look 

“ through this bus window or do you have any mirror or devices 
25 


to see traffic in front of you? 
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"A No, directly through the windshield. 

"© In connection with traffic alongside or 
behind you, are there mirrors, and, 1f so, what mirrors 
are there? 

at There are two outside mirrors which are 
convex mirrors which are mainly to look out and see out 
almost directly to my side, both sides. 

i Just before this accident occ rred, was 
there any vehicles either to the right or left side of your 


bus? 


“A Yes, sir. 

Bf Which side was the vehicle? 

"A The left side. 

"2 Was that going in the same direction you 


were going or the opposite direction? 

La The same direction. 

7O Now, when this accident occurred were you 
on the ramp leading to the Bayonne Bridge? 
"A I was. 
"@ At the point where the accident occurred, 
was the ramp? 


"A About 25 feet. 


"Q Ts that 25 feet wide in the direction you 


were going? 
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2 ae Yes, sir. 


Where was this car that was alongside you 


a8) 


4 with reference to the front of your bus? 
To the left rear. 
How far? 
At just about my engine. 


Your engine is in the front of the bus or 


the back? 


"A The rear of the bus. 


we Now, had you passed this car that you say 


was at the left rear of your bus at any time before this 


occurred? 


accident 


No, he had caught up wtth me. 


He had caught up with you? 


Veo, i517 
Now, at the time of the accident what 
weather conditions? 
Wet. 
Was it raining? 
It had just stopped raining. 
About how lonz before the accident had it 
stopped raining? 


"A IT had ridden through it, about three or 


I had ridden through it. 


four minutes, 


L ne] 
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"G Tell us how you got on the ramp leading 
to the Bayonne Bridge. 
ar Well, along Hudson Boulevard and beyond is 


an intersection in the right lane and down the ramp and down 


the incline. 


ae You have to make a turn to zet onto this 


a Yes, from the boulevard it is about a 


60 degree angle. 


"oC Excuse me and let me rephrase that. 


"Taking @ right angle I came this way and went 60 
degrees off that. So actually I did not make much of a 


turn. 


xO Will you describe the ramp from the point 


you entered the ramp to the point where the accident occurred? 


"A I didn't hear you. 


a Fs: 8 8 


| this puddle? 
| 
| 


it look like from the 


"6 The ramp, what does 


point you got on the ramp to where the accident occurred? 


"A A downgrade and a puddle at the bottom 
of the downgrade where there was a sewer and the sewer was 
obviously clogged. 


"oO Did the accident occur before you reached 


ny No, after the puddle. 
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a) So you had yore through the puddle before 
the accident occurred? 

"A Yes, sir. 

O At the point where the puddle was was there 


a dip in the road? 


"A The puddle was in the dip. 


"Q How far had you gone beyond that dip 


when the accident occurred? 


a Approximately 25 feet. 
+6 When you entered the dip in the road, could 
you still see traffic in front of you, in front of the bus? 
A 
"Q Before you entered the dip in the road 
how far was the nearest car In front of you to the bus? 


"A 75 feet. 


"e Was the car that your bus eventually came 
in contact with the car you say was 75 feet in front of 
you before you entered the dip? 

"A Yes, sir. 

"Q When you say the car was 75 feet in front 
of you, was there only one lane of traffic at that time or 
was there more than one? 

"A There was only one There were two lanes 


but they were only usin.; one. 


ance 


: : ‘ 
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2 "9 Would that be because it had recently 

3 || stopped raining and the outer lane and inner lane of the 

4 road had lots of water on it? 

5 | "A Ves, sir. 

6 i "e When did you first notice the car in front 
q | Of you start slowing or stopping, if you noticed that? 

. | ae About 50 feet in front of me when I seen 
. the car ahead of him apply his lights first. 

” | "Q So youcould see the car in front. of the 
ig car you eventually came in contact with apply his brakes? 
- | vA Yes. 

4 "Q Did you see the car directly in front 

e of ymapply his brakes as well? 

- ra Yes, sira 

_ "Q How far did the car in front of you travel 
ao from the time you f'rst saw him apply his brakes until the 
time the accident occurred? 

"A 25 feet. 

” | "@ At the time the accident occurred, was 

_ either the vehicle, the ee car in front of you, or the 
“ One you came in contact with moving? 

” "A No, he was stopped. 

’ | "Q How lon: had they been stopped before the 
25 


bus came in contact with Mr. Chiarello's car? 
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2 A Just a matter of a second. 


"Q How fast were you moving before you saw 
the other cars apply their brakes, apply their brake lights? 


About 25 miles an hour. 


6 6) When you saw the other two cars apply 


their brake lizhts, what did you do? 


8 "A I applied mine, not with full pressure, 


because I had sone through the water. 


10 a In front of you were the two cars you have 


described, the car your bus came in contact with and the 


car in front of you that came to a stop. Did you see another 


vehicle xoing through the puddle? 


Yes, sir. 


15 Be 3) Were these cars stopped while this other 


vehicle went through a puddle? 


M7 "A They had slowed down to let the vehicle 


18 go through. This gentleman had completely stopped and the 


car in front had completely stopped also or had started to 


move up egain. 


21 | "Oo At any time before the accident occurred, 

= did you attempt to change lanes or to change direction of your 
= bus in any way? 

= "A Yes, I did not change lanes but I did look 
23 


at my mirror to see if I could get over past him on the 
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"left when I was starting to apply my brakes and I seen the 
slippery condition and I seen my mirror and the guy was still 
huggins; my left rear wheel. 

"OO So at no point from the time you first 
saw the car in front of you apply their brakes did you 


change lanes? 


What part of your bus was {in contact with 
Mr. Chiareilo's ear? 
ua The front bumper. 
Where did you strike Mr. Chiarello's car? 
On the rear. 
Straight on from the front to the rear? 
Yes, straipht. 
At the point where this accident occurred, 
what speed were you proceeding? 
a My wheels were completely locked at the 
20 miles an hour. 
HO What distance does it take you to stop 
your bus completely?" 
MR. SCHULTZ: Obygection, your Honor. There was 
an objection at the time, too. 


MR. LASSOFF: It was answered, your Honor, if you 


have a copy. 
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THE COURT: Because it was answered doesn't mean 
you can read it. 
MR. LASSOFF: May I give your Honor a copy? 
THE COURT: Paye? 
MR. LASSOFF: Page 14, line 8, is the question. 


That question was not answered. May we go to line 


*O For whatever" -- 

THE COURT: Wait. JI will let you answer the 
question starting at 14. 

MR. SCHULTZ: Your Honor, may I respectfully object. 


THE COURT: Overruled. 


For whatever it's worth, if you can answer 
that question, plesse do. 
"A I couldn't do it to be exact for I'm not 
expert, but at 20 miles an hour, however, I think I can stop 
that bus in 30 feet in dry conditions. 


You have driven that bus in rainy conditios 


ae And you have driven on tr t same ramp of 


the Bayonne Bridze in rainy conditions? 


"A Yes, sir. 


gw/if Girdwood 403 
a How fast under rainy conditions could you 
stop your bus under conditions that prevailed at the time 
and place of the accident?" 
MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


MR. LASSOFF: 


nh It would take about 50 feet, roughly. 
'e) At the time this accident occurred, did 


push Mr. Chiarello's car into the car in front of 


"A Yes, it did. 

*Q And how much d‘stance was there at the 
point of the impact between Mr. Chiarello's car and the car 
in front of him that you said had started moving aga‘n? 

"A About ten feet. 

Did you «et out of your bus after this 
accident? 

vs Yeo, sir, 1 did. 

"Q Did you go to Mr. Chiarello to ascertain 
whether he had been injured? 

= h Vee, air: 

"Q Did you also go talk to the car in front 
of Mr. Chiarello? 


"A No. At that time that driver was already 


gw/lf Girdwood 
"out of his vehicle and was walking back. 
"Q Did you observe what damage there was to the 
front of the car of Mr. Chiarello? 
th No, I did not. 
"9 Did you observe what damage there was to 
Mr. Chiarello's car? 
ia Yes, six. 
"9 What damaze did you see? 


WA His front radiator was leaking and the 


back of his car was dented and the bumper pushed in and 


the tailli ‘ht was broken. 

"Q How about the inside of his car, did you 
notice anythin: about the seats and particularly the one 
he was sitting on? 

eS No, sir. 


8) Did you notice the seat had ripped loose 


had completely stripped from the mechanism? 

ve No, I did not because Mr. Chiarello was 
of his car by that time. 

“9 Did you and Mr. Chiarello go into your 
to exchanje license information? 

"A Yes, we did. 

"OQ Incidentally, when you drove your bus to 


other side of the bridze, did you take the names of 
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'Various passengers that were injured?" 


MR. SCHULTZ: Objection, your Honor. 


What page is this? 
MR, LASSOFF:  Pave.17,) the question at line 7. 


Powill, with Me. Senult7's permisston; omit all 


questions until line 18 since they are not relevant. 


THE COURT:s:.You are going from 7 -= 

MR. LASSOFF: To line 15. 

THE COURT: All right. 

MR. LASSOFF: 

"6 You in your bus and Mr. Chiarello remained 
at the site where the accident occurred until the police came? 

A Yes, we did. 

"Q Did you remain at that site until a second 


uniformed vehicle belonging to either the Triboro Bridge 


and Tunnel Authority or the Port Authority came? 


A The Port Authority came and sent over 
a yellow police car with a rubber bumper. 
"Q Did you witness how eventually Mr. 


Chiarello's car got over this bridge? 


1) Yes, they pushed it over. 


"Q Was your bus able to move under its own 
power after this accident? 


al Yes, there was no damaj;re to the bus. 
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"9 Did you continue to operate the bus on 
a regular run after this accident? 

"A Vea,..¢.470; 

"@ Now, how did Mr. Chiarello appear to you 
when he came onto your bus? 

"A Shaken. 

a? Did you speak to Mr. Chiarello on one 
occasion or more than one occasion? 

ee I spoke to him on two occasions. I think 
I spoke to him when we had reached the other side of the 
bridge. 

ee And can you tell us what, if anything, 
you said to him besides exchanging license information on 
either of those occasions? 

A T said, ‘I am sorry. ' 

“oO Incidentally, in the bus you were driving, 
is there a speedometer or some other method of telling speed? 

VA A speedometer, a tachometer. 

"Q Did you see Mr. Chiarello's vehicle enter 
this ramp in front of you? 

"A Yes, sir. 

"Q Was your vision of anything in front of you 
in any way hampered by the fact that there was this dip in 


the road? 


| 


| 
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"A No, sir. But there is a bend where I lost 
vision of his car momentarily. 
"Q Is that before or after the accident? 
A Before the accident. 
After the dip or before the 


After the dip. 


Did you know while you were still in the 
dip that the cars in front of you were brakin;:?" 

ME. SCHULTZ: (Objection. 

THE COURT: Overruled. 

mp No, I didn't know they were braking until 
I got through and seen it. 

"? How much distance was there from the time 
you passed this point in the bend in the road to the point 
of the accident? 

"A About 75 feet. 

"O So would I be correct in saying at least 
75 feet before this accident occurred you had Mr. Chiarello's 
ant and the car in front of him in direct observation? 


"A Yeo, sir.” 


THE COURT: Does that conclude the reading? 
MR. LASSOFF: That is read in its entirety except 


for those questions we left out. 


THE COURT: We will adjourn now until Monday morning 
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at ten o'clock in this courtroom. Have a good weekend. 


MR. SCHULTZ: If your Honor please, could we have 
one thing before we terminate because T want to clear it up. 

THE COURT: Yes. 

MR. SCHULTZ: If your Honor please, just before the 
luncheon recess the issue came up as to whether or not I would 
be permitted to comment in summation about the fact that the 


plaintiff had failed to call Dr. Urs and Dr. Leventhal. 


THE COURT: Yes. 


MR. SCHULTZ: And Dr. Lanier. Those were the 
doctors that I had objected to on the basis that they had 
not -- I had not been furnished a report. I had agreed that 
I would not comment upon their absence in my summation. 


I want to be sure that there is no misunde: standing. 


Dr. Gervin was listed as a potential witness by the 
plaintiff, and I understand - I did understand right from 
the beginning that he was not going to produce him. I don't 
want to be precluded from commenting on that, your Honor. 


THE COURT: You are not precluded from commenting 


MR. SCHULTZ: All Might. 


(Adjournment to March 8, 1076, at 10:00 a.m. ) 
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THOMAS J. CHIARELLO and 
ANGELA CHIARELLO 


VS. 73 Civ. 2962 
75 Civ. 1956 
DOMENICO BUS SERVICE, INC., 
and HFENKY GTRKDWOOD 
March 8, 1976 
10:10 a.m. 
(Jury present) 
MR. LASSOFF: Dr. Kaplan, would you take the stand. 

LAW RE NCE I. RAP Ae, called as a witness 

on behalf of the Plaintiff, having been first duly 

sworn, was examined and testified as follows: 

THE COURT: You may proceed. 

DIRECT EXAMINATION 
BY MR. LASSOFF: 

Q Dr. Kaplan, are you a physician duly licensed 
to practice medicine in the State of New York? 

A Yes, I am. 

Q Do you maintain an office for the practice of your 
profession? 

A I do. 

Q Where is your office located? 


A My office is at 812 Park Avenue, New York City. 


Q Would you tell the Court and jury your professional 


training, experience, specialties, field of study? 


yn f & 8 
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MR. SCHULTZ: If your Honor please, I will concede 
the qualifications of Dr. Kaplan. I am familiar with him. 
THE COURT: All right. 
What is your specialty, Doctor? 
THE WITNESS: I practice neurology and psychiatry. 

Q Doctor, at my request in January of 1976, did you 
examine Mr. Chiarello? 

A Yes, I did. 

Q Would you tell us what your examination consisted 
of? 

A The examination consisted of obtaining a history 
from the patient aid reviewing a number of moadical reports, 
hospital and other medical reports concerning his treatment 
over a period of some years since an injury, and of perform- 
ing a neurological examination after obtaining his complaints 
at the time of thts examination and during the interval 
since his injury. The examination was described as a 
neuro-psychiatric examination, including an appraisal of 
his mental status as well, but primarily a neurological 
evaluation, which is a series of tests which reflect the 


function of the nervous system. 


MR. LASSOFF: At this time, your Honor, the plaintiff 


would like to offer into evidence all cf the X-rays taken 


at the Golden Isles Hospital at the time of plaintiff's first 


5 £= & BRB 
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admission there where the laminectomy was performed. 
MR. SCHULTZ: No objection. 
(Plaintiff's Exhibit 15 received in evidence. ) 
Q Dr. Kaplan, would you tell us a little bit more 
about the specialty of neurology? 
A Yes. Neurology is the study and treatment of 
disorders of the nervous system. The nervous system is 


made up of the brain, the spinal cord and all nerve 


MR. SCHULTZ: Objection, if your Honor please. 
THE COURT: Overruled. 

f Mr. Chiarello was injured inJune of 1972 and as a 
result of this accident, in which he was dazed, he was treate 
by a number of physicians, complained of persistent pains 
in the neck, in the arm and in his leg as well as his hack, 
and remained under treatment first at the Richmond Memorial 
Hospital in Staten Island, where he received various physical 
tnerapy treatments, and he was then seen by neurosurzeons 
and by other physicians and ultimately, when he was in 


Florida, was admitted to a hospital in December of 1973 and 


————— 


PS eerste 


¢ 


structures which emanate from the central organs to supply 
the head, limbs and trunk. = 
Q Doctor, would you tell us about the history you 
obtained? 
A Yes. The history in this case was -- 
\ 


4 
a 
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2 at that time, following a myelogram, which is a dye test 


& 3 of the spinal canal, he underwent an operation which is 
s 4 called a laminectomy, in which a disc protrusion, which 
5 I will describe in a moment, was removed. 
6 And thereafter he continued under medical care. 
? In spite of this operation he continued to have residual 


8 difficulties to the point where he was readmitted to a 


9 hospital in Florida in July of 1975 and another myelozram 


10 was performed, and this again revealed a defect which was 

i suggestive of a disc protrusion but it was elected not to 

9 

ie operate on him because of the previous presence of a lot of 


scar tissue at the time of the original operation. 


This history was much clearer in a review 


medical records which was also done at the time of 


examination. 


" When the patient had this accident in 1972, he had 
as been employed as a stevedore superintendent and had been 

» unable to return to any work since his injury. 

” Now, I did review a number of these medical records. 


a I don't think it's necessary to repeat all of them tn great 
detail but the pertinent records concernhis hospitalzation 


and operation as well as the subsequent, treatment of the 


>: & & 


patient. 


First, there was a record from the Richmond Memorial 
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Hospital for his admissionin January of 1973, and at that time 
a myelogram was performed and he was noted to have a small 
defect in the lumbar region. 

A myelogram is a test in which a spinal tap is 
performed in the lower back region, in the lumbar region, 
and some spinal fluid is removed through the needle and 
a radio-opaque dye which is called Pantopaque is injected 
in the quantities of approximately a tablespoonful, and 
this dye then forms a column in the canal which fs homogenous 
and is radio-opaque so that it shows up like bone on an 
X-ray and the patient is then tilted on the fluoroscopic 
table and this column of dye is moved up and down the spinal 
canal. During this motion, if there is a tumor, for example, 
or a disc protrusion, which ts a cartilage which is dis- 
located between two vertebra and presses into the canal, 
if this is present then a defect is shown in the myelogram 
and the defect is at the level of the protrusion. In this 
case he did have evidence of a defect in the contrast column 
at L4 to 5 and the diagnoses at the Richmond Hospital were 
those of a disc dislocation, a cervical sprain with involve- 
ment of the cervical nerve roots because he had pain in his 


extremity, his upper extremity, and he also had hypertension 


and obesity. 


T reviewed a copy of the Golden Isles Hospital record 
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from Hallandale, Florida; for his admission in December of 
1973, and at this time it was noted that the patient 
had had his neck, head and low back complaints since the 
accident in June of '72 and was admitted where a complete 
myelogram revealed a disc herniation at L4 to 5 and then 
he underwent a right hemi-laminectomy with excision of a 
herniated nucleus pulposis. 

Now, in simple terms, the vertebral column consists 
of a number of vertebral bodies which are connected together | 
by ligaments in front and back and between each body of 
bone, which 1s a little disc of bone, there is a softer 
cartilage, which is called the intervetebral disc. Ina 
sense it represents a cushion so that there can be some 
motion of the spine and some compressibility of the spine, 
and the disc itself is made up of two parts, a central gelati- 
nous material which 1s called the nucleus pulposis, and then 
a firmer binding outside rim which jis called the annulus 


fibrous. This combination of a doughnut ~shaped ring acts 


as a cushion. If there is a defect in the annulus as a 


result of weakening injury, then the softer gelatinous 
material can protrude through it and cause a bulge into 
the opening through which a nerve root is exiting from the 
spinal canal to supply in.this case the lower extremity. 


So the patient had pain and great difficulty in the 
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right lower extremity and a hemi-laminectomy was done to 
remove this disc herniation. 

At the time of the removal of the disc herniation, 
which, of course, took place some time after the initial 
injury in 1972, there were also present marked epidural 
adhesions, which means scar tissue outside of the membrane 
surroundins these nerve roots, which usually is the result of 
slight bleeding at the time of original injury which then 
forms scar tis:ue in the same area where there is a disc 
protrusion. 

This was also found and dissected away from the 
nerve roots in an effort to free the nerve root, and the 
patient then recovered from the operation but following this 


recovery he continued to have pain in the right lower limb 


and at the time of discharge he was ambulating only 


with the aid of a walker and he had to have continued rest 
at home. 

I reviewed the operative note which in a sense 
really described the same thing as the summary, and that is 
the combination of a disc protrusion which was excised and 
adhesions or scar tissue which were removed to the best of 
the surgeon's ability. 

There was also a hospital record for a later admissio 


of the patient in October, 1974, because the various hospital 
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and medical notes indicated that in spite of the operation 
which was done the patient continued to have dutractable -- 
that is constant -- pain in the risht lower extremity. So 
that finally in an effort to provide relief he underwent what 
4s described as a facet rhizotomy. It's an operative pro- 
cedure which in this case was done percutaneously and that 
4s without cutting the skin, and this is done by means of 
a radio beam, a radio frequency beam, in which the nerve 
root at a given level is destroyed, hopefully temporarily, 
with the hope, sometimes it will return, someti..es permanently, 
in an effort to prevent pain coming up that nerve root and 
bothering the patient. Before five or six years ago we 
did not have this method of doing it and so a major operation 
had to be done in which the nerve root was cut and that 
was called an operative or surgical rhjizotomy, rhizotomy 
meaning the cutting of a nerve root. This is done by radio 
frequency control. Following this procedure even though 
he had immediate relief from the radio frequency rhizotomy, 
he then had a recurrence of intractable pain and continued 
to have pain ever since then. 

He did have another myelosram done -- I am trying 
to find the date of that - 

a) I believe it was July 28, 1975- 


A Yes, in July of 1975, because of the intractable 
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pain and because of the failure of the rhizotomy to be 
effective, he underwent another myelogram, and this myelogram 
showed a persistent defect, a similar slightly smaller 
defect at the same level, at the fourth to fifth lumbar 
level on the same side but it was not clear whether this de- 
fect was solely on the basis of a recurrent protrusion of a 
disc or from the scar tissue which had originally been found 
at operation. 

Because of that, the surgeon could not promise this 
patient that re-operation to remove a disc, another disc, 
would provide any relief because he had found so much scar 
tissue before and because scar tissue by itself can 
by surrounding a nerve root continue to exert pressure and 
since it cannot be completely removed he did not elect to 


insist upon this operation and just offered it to the patient 


with the limitations that he proposed and the patient felt 


that this was not something to be elected. 

So that he has not been re-operated upon and has con- 
tinued to have residual difficulty. 

Now, when I saw him, and I examined him on January 
6, 1976, which is just two months ago, when I saw him at that 
time he still had residual complaints. He told me that between 
the period of t*me that he had the laminectomy, which was 


the operation for removal of the disc, and the rhizotomy, 
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2 which was thererve root treatment which he had, between 
that period of time he was forced to wear a transcutaneous 


nerve stimulator, which is a mechanical device which is 


attached to the patient by adhesive tape and by stimulating 


a nerve one can produce tmpulses which go to the spinal 


cord and suppress painful impulses. It is like take the 
patient's mind off hispain by giving him another symptom 
which prevents the oriy;inal symptom from coming through. 


That worked only partially and he was still dis- 


abled and continued to have pain. He complained of not 


only pain in the right leg and hip but he also had weakness 
jn the fight foot, he complained -- and this 1s at the time 


of my axamination -- he complained of numbness and pins and 


He still hac 


needles sensation in the right foot and ankle. 
sitffness in his neck and pain in the right shoulder. 
The pain in the riyht upper extremity would extend into the 


fingers of the right hand, and I should note that during 


one of his medical evaluations because of his neck pain 

he had undergone a procedure called electromyography, which 
4s an electrical testing of muscles in the upper extremity 
and this revealed some abnormalities within certain nerve 
roots in the upper limts, that is, in the neck region, but 
a myelogram in that area didrot show a disc herniation. So 


he did not undergo any operation on his neck and it was felt 
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that the radicular or nerve root involvement was secondary 
to the injury to the nerve root rather than disc protrusion. 
He complained also of severe headaches, of irritability. 
of being unable to sleep properly and of having increasing 


difficulties at home both because of his mood and his irrita- 


bility and also because of the fact that he had had potency 


problems since his illness. 

He continued to have right buttock pain. The pain 
radiated to the right lower extremity to all toes. He 
limped because of his symptoms. He had a weakness of hand 
grasp on the right side and he was constantly dropping things 
and he still required the use of a cane. He could walk with- 
out the cane but he felt more comfortable having the cane as 
a support, and he still wore a back corset. 

He was suppressed in mood and -~- I am jooking for 
other symptoms which he described at that time -- essentially 
those were the symptoms which he was complaining about. His 
depression was so severe at times that I noted that at times 
he had even had some suicidal ideation. 

MR. SCHULTZ: Objection, your Honor. 

COURT: Sustained. 
MR. SCHULTZ: Move to strike it. 
THE COURT: Strike it. 


MR. LASSOFF: This is in the hospital record. 
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THE COURT: I am strikin: it as I have throughout 
the trial. 

A Essentially those were the complaints that the 
patient had, the most severe difficulties still involving 
the back and the right lower extremity, but complaints also 
involving the head, the right upper limb and neck and the 
mood and emotional state. 

On examination -- shall I continue? 

¢ Yes. 

A On examination I found Mr. Chiarello to be quite 
alert and cooperative. He was tense, seemed depressed in 
mood to me as he described his persistent disability. He 
seemed also irritable particularly when he was put through 
motions which increased his discomfort, but I found no 
disturbances in sensory column, that is, he was perfectly 
alert and oriented, not confused. I found no illusions or 
hallucinations or any great mental aberration. 

His neck examination revealed complaint of pain on 
motion of his neck in all directions. He had some limitation 


of motion in extension, that is, backwardmpvement of the 


neck, and in lateral rotation mostly to the right side, that 


is, in turning his head to the right. 
Examination of his back also revealed the complaint 


of painon motion of his back, especially in forwara bending 
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and in lateral bending to the right side, and he had limita- 
tion of motion in these directions. 

He had spasm or increased tightness of the lumbar 
muscles, the paravertebral muscles on both sides of the low 
back spine, and also spasm in the cervical or neck region 
in the back of the neck. His laminectomy scar in the lumbar 
or low back rezion was well healed and on testing his 
stretch test in the lower extremities. ne had what is 
described as markedly positive Lasegue signs on both sides. 

A LaSeque sign, named after the French physician 
who described it, is merely a method of stretching the nerve 
root by first flexing the patient's thigh on his hip and 
then extending the knee, and that puts stretch on the nerve 
root in the lumbar revion and if there is pressure on it 
then the patient complains of pain extending into the 
extremity and he had a markedly positive such sign on both 
sides, more severon the right side as compared to the left. 

I noted also that he had some paradoxial limit 
to this in that there was less discomfort and restriction 
of this kind of motion when the same test was dene in a 
sitting position, in which case it should be almost the 
same as in the supine position. In his case it was somewhat 
less when he was sittin:. 


I found the night knee jerk, which is a reflex, 
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2 the most common one people know about, to be diminished as 
3 compared to the left knee reflex. The right ankle reflex 


was actually more active than the left, which seemed 


diminished tome, and he had some weakness of the 


THE COURT: More active? I don't understand it. 


What I meant was that the reflex, 


THE WITNESS: 


the left ankle reflex, was diminished as compared to the 


9 right, whereas the right knee reflex was dimintshed as 


10 compared to the left. That 1s, the more active reflex 


4n both cases was considered to be normal and the less 


active one dimintshed. 


Test of the muscle power revealed weakness of 


the right foot and toes in dorsiflexion, which is an 


1 upward movement of the toes, and of the ankle. This was 


16 weak compared to the left side but I could improve this by 


y suggestion and by repetition and by what we eall facilitation, 


bs by repeated motion, and so I felt that this may not be 


reaction which the patient 


true weakness but part of a nervous 


exhibited. 


al Also, he complained of pain I noted on this motion 

= and some of his sieeteaieen may have been due to his inability 
Bos to persist in a motion which was uncomfortable. 

” Sensory examination of the lower extremities and 

v5) 


of the upper extremities revealed a diminished sensation to 
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pinprick, which is the pain sensation used, {nvolving the 
entire right upper extremity but this was not in an 
anatomical] distribution. Almost the entire rignt limb was 
diminished in sensory perception. He walked with a limp 
favoring the right lower extremity and the remainder of 
the neurological examination was essentially normal. His 
balance was actually good, coordination tests were sood, 
all functions of the head, that is, special senses, vision, 
hearinz and so forth, were normal. 

Those essentially were my findings. 

Q Doctor, before we et to your opinion, may I ask 
you certain things. 

One, when you say that the operation revealed 
marked adhesions, is the word "marked" of significance to 
you as a doctor? 

A Well, yes. It's stgnificant in the sense that | the 
adhesions or scar tissue were considered to be significant 


by the surgeon and not easily dissected eway. Minimal adhesion 


are usually not a great problem, but when they become marked 


and thickened, then they can compress nerve elements in the 
spinal canal. So I would say that's significant. 

Q boctor, do ordinary X-rays reveal the presence of 
a herniated disc? 


A No. The dise itself is cartilasinous and Js, there- 
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fore not evident on an X-ray. The bone on either side is. 
If there is a disc herniation of lon standing there may be 
some narrowing of the space which represents the space where 
the dise is but you cannot see the protrusion except by 
doing a contrast study. 

Q May IT ask you to show the jury on the shadow box 
these X-rays that were taken after the Pantopaque 
was inserted in the spinal canal and show them were the 
defect was in the myelogram taken, the myelozram in 
Golden Isles Hospital in Hallandale, Florida, Flaintiff's 
Exhibit 15 in evidence. Explain what it shows, please. 


A This is what a myelogram looks like. Don't be 


misled by the marker which is the riaht side, which is up- 
side down. It's just placed upside down. This is the patient 
with his feet down and his head up so the patient is actually 
In the erect position on the table with this bein;, the head 
and this being the tail and this {1s an upside down marker. 
This 1s an oblique film actually with a partial | 
A-P film which shows a column of Cye, this is a column of | 
Pantopaque in the canal. This is the spinal canal which | 
goes right up to the head. This is the disc space. These 
are the disc spaces. ‘his is the body of the vertebra 

at each of these levels. This is the fourth vertebrai 


body and this is the fifth. Fourth vertebral body and fifth. 
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These are slishlity different projections of the same grea. 


This is the sacrum down here. And as one can see, there is 


a defect on both rilms mthe riyht side at the Li to L5 level, 
that is, the fourth lumbar to the fifth lumbar level, rather 


clear difference between the rizht and the left side. This 


is a defect typical of a disc protrusion. 
This again is another film which shows -- this is 
an A=P film. It. doesn't, -= 


THE COURT: I don't know that the jury knows what 


A Antertor~ posterior, which means the picture is 


taken from the front to the back instead of from the 


e 


side. So you see the column more symmetrical with roots coming 
Out on each side, this is the middle, and it is not clear 

from this one A-P view of any disc protrusion or any defect 
fn the column until a sltghtly oblique: view brings out 

very quickly the defect which is on the right side, which 
means it is more centrally located which is the way it was 


described in the hospital record. / more centrally located 


disc will not show up clearly in a view which in a sense 
covers the entire disc from front to back. When it's more 
centrally located you have to turn the patient slightly to 
see the defect produced on the myelo.ram and that's what 


they did and there 1s a very clear defect at the same level. 
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So this represents a dise protrusion at L4 to 5 on 
the right side. 

Q Doctor, so you can get rid of the shadow box, I ask 
you to show the jury the myelorram that was taken on July 
28, 1975. I believe this is in evidence already but I am 
not sure. I think all the X-rays and myelograms went in 
evidence before, did they not? 

- COURT: Ask Mr. Schultz. 
LASSOFF: Did they all go in before? 
SCHULTZ: I can't remember. 
LASSOFF: I will offer that myelogranin evidence, 
your Honor. 
,MR. SCHULTZ: Let me check. 
THE COURT: If they were in evidence there would 
be a clerk's mark on it. 
MR. LASSOFF: I will offer them tin evidence now, 
your Honor. 
MR. SCHULTZ: No objection. 
(Plaintiff's Exhibit 16 received in evidence. ) 

Q Doctor, would you pick out whatever films you need 

and explain what those latest myelograms show to the jury? 
THE COURT: Is this July, '75? 
MR. LASSOFF: July, ‘75. 


There are three film that I have picked out. 
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a - This is a better film in terms of the radiologic 


3 detail but this is also an A-P myelogram, that is, front to 


4 back, symmetrical. This is the lower lumbar spine, 
5 this is the pelvis on each side. This is the sacrum and 
6 


this is the column of dye, this is the location of the needle 


‘ | which is placed higher than wrere you want to feed the spine 
| so it doesn't interfere with it. You can see on this film 
| there i. still a defect on the right side at the fourth 
ae to fifth level. This is the fifth lumbar vertebra, this 


4s the fourth lumbar vertebra. In addition to the defect, 
however, and this is what disturbs the interpreters also, 


there are thin streaky pieces of Pantopaque. As you can see 


here it is not a clear defect. It is very suggestive that 


this is associated with scar tissue. That is the way scar 


tissue appears on a myelogram, little thin streaks of 


Pantopaque because it can't fill it as a homo zenous mass. 


This is another view, oblique now, slightly tilted 


to one side, again showing a defect. These are facing each 


other, so to speak, on the right side, and again in this 


21 
film, in addition to the defect one can see thin films of 

22 

streaky material or lines in it which suggest significant 
23 

scar tissue as being responsible for at least part of the 
“A || 

defect. 
25 


This is a lateral view. Lateral means the patient 


view is taken from one side to the other so we see the vertebral 
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2 bodies as we look from one side. This is the sacrum, Lion 
lumbar and fourth lumbar vertebra. This 1s the level of the 


4 defect. You can see that the Pantopaque doesn't come out to 


the edge of this. In addition, there are thin lines that 


extend through the column suggesting that there is scar 


tissue at this level in the spiral cana). 


8 MR. SCHULTZ: Could we have those marked. I think 


1 ts exhibit 5. 


Sixteen. 


THE COURT: 


ll MR. SCHULTZ: Could we have the ones he used 


marked A, B and C or whatever the Court directs? 
” THE COURT: A, B and C. 


(Plaintiff's Exnibit 16A, 16B and 16C received in 


evidence. ) 


Q Yoctor, I ask you .. look at the surgical report 
of the Golden Isles Hospital and tell us about what the 


surgical report reveals tO you as a doctor. 


SCHULTZ: Objection, your Honor. 


MR. 


THE COURT: Ithink you ought to have a more specific 


question. 


Q Would you explain the operation that was performec, 


Doctor? 


MR. SCHULTZ: Objection. 


8 


s &€ &@ & 


THE COURT: ‘That's been done already by a doctor who 
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2 was present. 

3 Q . As a neurologist, is there anything in that surgical 
4 report that is of particular interest to you? 

5 | MR. SCHULTZ: Objection. 

6 : THE COURT: Overruled. 

t | A Yee. 2 first have to find 1¢, thoush. 7 have it, 

8 


Yes. The important aspects of this neurologically 


were not obviously the performing of the disc excision, 


10 which ig removal of the protruded disc which was found at 

11 operation, but following this decompression, foisowing the 

12 | removal of the disc, it was found that the nerve root a 
on 13 | was markedly adherent with scar and was frayed, which meant 
omy | 

i | that it was spread apart, the fibers were spread apart, 

1 and there was also a small rent in the dural sleeve. This 

ad was closed. This means a small tear in the dural sleeve 

a which is the covering of the nerve root cieeinn out from 

8 the spinal canal. This was closed with sutuyves and the 

19 important things were the fact that there was adherent scar 

” and also a rent in the dural sleeve probably produced by 

“ the surgical removal of the scar or in trying to locate the 

= scar, because the scar is very adherent to the dura, which 

@ 1s the membrane around the nerve root. 

iy Those are the significant findings because of the 

25 


subsequent myelogram particularly. 


re tater wen goannas ee “ I ete termennni= xe eter OSI ee 
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2 Q Was the rent in the dural sleeve of any significance? 
)s 3 A Well, it was repaired so I wouldn't say it is of 
o 4 any significance. 
5 Q Thank you, Doctor. 
Z 6 Now, Doctor, would you give us your opinion based 
7 on yourhistory, your examination and your review of records 
; 8 as to what Mr. Chiarello's condition was in January of 
BN 9 1976 when you examined him? 
10 A Yes. It was my opinion that this patient continued | 
X 11 | ~o have a major problem involving his low back with con- 
. 12 tinued muscular and nerve root symptoms on both sides but 
Nee 13 | especially involving the rigat lowyY extremity. And this was 
4 


secondary to the disc protrusion and to the multiple scarring 


of the epidural space and around the nerve roots which were 


16 found at the time of operation. In my opinion this was 


secondary to his injury. And he still had these difficulties. 


with the treating neurosurgeon that -- 


And I agreed 


19 MR. SCHULTZ: Objection, if your Honor please. 


COURT: Overruled. 


21 MR. SCHULTZ: If your Honor please, the treating 


neurosurgeon has never testified. 


THE COURT. The treating nevrosurgeon's opinion is 


in the hospital record which is in evidence. 


MR. SCHULTZ: I respectfully except, your Honor. 


ASSURE AE nad OR AN = A Me IR SRN Na SAN CR NII 
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A I agreed with the opinion as I read it in the medical 

records available, at any rate, that offering this patient 
another operation to remove a disc which seemed to be 
present on the repeat myelogram was fraught with the danger 
of lack of success and perhaps even increasing symptoms 
because of the likely contribution of scarring around the 
nerve root to his problem, and this cannot be removed 
adequately surzically. 

In addition to -- he also had had a neck injury 
and had residual symptoms related to his neck. I did 
not feel this was the prominent problem at this time although 
he still had some problems involving the right upper extremity 
but as far as his back was concerned and in spite of all 
of the treatments, including rhizotomy, he has still an 
jntractable pain and, therfore, a guarded progrosis. I can't 
see that there is any relief for him in sight in terms of 
medication other than strong, very strong, analgesics or 
narcotics. As a result of his chronic and intractable pain 
significance, it was my opinion that he had developed 


rather chronic emotional reaction with anxiety and 


depression -- 


MR. SCHULTZ: Objection, your Honor. 
THE COURT: Overruled. 


Not infrequently seen in patients who have had pro- 
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longed disability and physical complaints. This was compound - 
ing his difficulty and was exhibited on examination by some 
findings which were related to his emotional state rather 
than to the underlying physical state. 


Essentially that was my opinion. He did have a 


potency problem, as I indicated before. It was my feeling 


that this was related to his anxiety and depressive reaction, 
his emotional reaction, his ability to perform ,the alteration -F- 
MR. SCHULTZ: Objection, your Honor. Move to ws 
THE COURT: Overruled. 
A The alteration in his concept of his mascul :i:*ty 
because of the prolonged disability. he had had. I did not 


find adequate evidence that the potency was related to 


nerve problems which can happen in operations and difficulties 


in this area of the spine. But it was my feeling that there 
wa. inadequate evidence that nerve roots to the genital 
and paregenital area were tnvolved and I felt that the potency 
problem was largely psychological. 
Q Is a ageholonten? problem as real to a patient 
as a physical problem? 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 


In Mr. Chiarello's case? 


Oh, yes, it is. 


Ne eee 
ee 
momen amr! 


oes 
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Q And in relation to potency, is it as capable of 
rendering a patient impotent as a physical injury? 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 
On, that's well known... Yes, 16 is. 


C Doctor, you have used the word "chronic and intract- 


able pain." 
Would you tell the jury what that means medically? 
A I mean in spite of all medical and even ‘surgical 
efforts to relieve nerve root pain, this patient continues 


to have the same problem. That makes .t intractable, that 


is, not remediable to the treatments which have thus far 


been administered. Of course, there are other operations 
to consider possibly in the relief of such intractable 
pain, but these become much more major and leave the patient 
with some residual disability which he may not lie. There 
are operations such as operating on the spinal cord and 
actually interrupting the pathway of pain from the lower 
pertion ef the body to the brain. 

MR. SCHULTZ: Objection, your Eonor. 

THE COURT: Overruled. 

A This is called a cordotomy and this is used with som 

patients who have intractable pain. Patients in this relatively 


young age «roup, since it will be arsociated with loss of 


» 
yesh Pc a ER SEA NE A a me at Ce A 
RTI od 
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sensation, pain and temperature below that level, below the 
level of operation which would be in the chest or neck area, 
4t 1s usually not offered initially. 
Q Doctor, you say Intractable pain coming from a nerve 

root. Could you tell the jury in layman's languaze the 
type of pain that comes from the injury Mr. Chiarello has, 
a scarring and the adhesions in the spinal canal? 

MR.. SCHULTZ: Objection. 

THE COURT: Overruled. 


A The type of pain he has is call radicular or 


nerve root pain, and this tends to be a combination of dull 


aching and sharp shooting pains, very often associated with 
a burning quality, and very uncomfortable. Root pain is 
perhaps one of the most uncomfortable pains. Perhaps the 
only other pain that is more wt comfortable is a severe 
precordial pain when one has acute coronary which can be 
quite bad, but T would say root pain is perhaps one of the 
most severe pains that the body has to endure. 

Q Doctor, I want you to assume that on June 30, 1972, 
Mr. Chiarello was in his car which was stopped behind another 
car waiting for a third car to 1/0 through a puddle on the 
Bayonne Bridge when he was struck in the rear by a bus 
with enough impact to force him backwards against his seat 


and to break the driver's seat of the car throwing him down 
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flat, that his car was propelled into the car in front of 
him a distance of at least ten feet, striking the car in 
front of him and tossing him back up, causing him to strike 
his head on the visor and be draped over the steering wheel 
and that he was white and shaken at the time, that he came 
under the care of a Or. Spitz who found that he had sustained 
an acute tortocollis and a lumbosacral derangement, that he 
came under the care of various other doctors, that he was 
sent to the Richmond Memorial Hospital in Richmond, Virginia, 
where a myelogram revealed a herniated disc at L4-L5, 

that he was seen by a Dr. Friedman who once again found a 
herniated disc at L4-L5, that he was seen by br. Leone 

and Dr. Gervin, who also found a herniated disc at L4 and 

L5 in addition to the cervical radiculitis and other injuries, 
that he was operated on at the Golden Isles Hospital in 
Hallandale, Florida, in December, 1973, and a right hemi- 
laminectomy was performed and the surieon reported the 


findings that you have told us about. In addition to re- 


moval of a nucleus pulposis he found marked adherent scarring. 


In your opinion, Doctor, with reasonable medical 
certainty, was this accident a competent producing cause of 
those injuries? 

MR. SCHULTZ: Objection. 


THR COURT: Overruled. 
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A In my opinion, it was. 
Q Doctor, when this accident occurred and Mr. Chiarello 
sustained a herniated disc, what, if anything, caused the 
scarring which you say was present at the time of the 


operation? 


MR. SCHULTZ: Objection. 


THE COURT: Overruled. 

A As I indicated before, the scarring {s produced 
by small amounts of bleeding «ver the surface of the 
dura when there is a sudden change in the annulus. 2re 
are tiny little blood vessels. They tend to bleed without 
a lot of bleedinz. It is not a major hemorrhage. A small 
amount of red cells set up a scarring process and when they 
heal there is scarring around the nerve roots in the location 
of these vessels. 

Q Incidentally, is this scarring which you are talkins 
about inside the spinal canal? 

A Yes. It's inside the spinal canal and outside of 
the nerve element. That is, in this area of the spinal 
canal we don't have the spinal core. The spinal cord, 
which is continuous with the brain, ends at the first 
lumbar vertebra. Below that level there are a number cf 
nerve roots coming down to exit at the different levels. 


This is called the cauda equina or norsetail because of the 
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appearance of these nerve roots, and it is outside of the 
membrane where these nerve roots are contained that the 
scarring takes place. This is called epidural scarring. 
Outside of that dural membrane. The nerve root has to come 
through that membrane to come through the operation. They, 
therefore, have to traverse the scarred area. That is why 
they become irritated and compressed. 

Q Doctor, when there is a disc herniation, is 
the onset of pain cumulative, relevant, instant? 

MR. SCHULTZ: Objection. 
THE COURT: Overruled. 

A Yes. what happens is that very often there is 
some history of a back injury and perhaps even with some 
back complaint as a result cf damaze to the annulus or 
the enclosing membrane d the disc, and then as time goes 
on, it could be days or weeks or even longer than that, 
because of the weakened annulus there 1s more and more 
protrusion of the disc at that weakened spot and, therefore, 
the patient will have increasing pain and perhaps he will 


not have initial nerve root pain to the lower extremity. 


This may develop when the protrusion becomes larger and 


actually compresses the nerve root or when scarring becomes 
more involved and takes time to form anc, therefore, irri- 


tates a nerve root. 
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Doctor, the pain that Mr. enagserie has had since 
nis first operation, in your opinton, Doctor, did that come 
from the removal of the herniated dise or the scarrins 
at the site of the !ngury? 

MR. SCHULTZ: Objection. 

THE COURT: Overruled. 

Iam sorry. The pain prior to the operation? 

Q After the operation. 

A After the operation. Well, I would say the pain 
that this patient has had since his operation is most likely -l 
we can't be crystal ball gazvers because we don't know what 
is going on in the spinal caral now ~~ put from the recent 
myelogram in 1975 and from the findings at operation, I 


would say that his major problem now is the scarring. The 


disc was removed and excised at the time of the original 


operation. There were no free fragments of disc left in 
the epidural space. The operative note is quite clear 
abect this. So I would think 4t is less likely he has 
a recurrent disc herniation with more of the degenenative 
coming out through that opening than the scar tissue is 
causing this probiem. 

Q Would I be correct in stating if you went into Mr. 
Chiarello's spine again to remove that scar tissue the opera- 


tion itself would create more scar tissue? 
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MR. SCHULTZ: Objection. 
THE COURT: Overruled. 

N Yes. That is why a good result cannot be assured 
this patient because the removal of scar tissue !s too often 
unsuccessful because the operative procedure causes more 
scar. 

Q At the time of your examination, Doctor, what was 


your opinion with reference to Mr. Chiarello's ability to 


A In my opinion, he could not do that work. 
Q In your opinion, Doctor, would his condition in the 


future remain the same, get worse or improve? 


A Well, at the present time, on the bas‘s of his 


work as a stevedore superintendent, or terminal ne 
| 


current situation without any additional treatment, I would 
say it would remain either the same or get progressively 
worse as scarring increases. However, should it be necessary 
ultimately to consider other forms of treatment, including 
the surgical intervention which I mentioned, then he may 
have improvement in his pain with such procedures. 
Q Would the improvement in the pain meke it possible 

for Mr. Chiarello to work? 

MR. SCHULTZ: Objection. 

THE COURT: Overruled. 


No, because if he ha: operative improvement. in 
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his pain, he is going to be left with absence of pain and 
temperature sensation in one extremity, and ths would inter- 
fere witn his ability to work because he would not be able to 
detect injury. 

Q Incidentally, Doctor, Mr. Chiarello walks with a 
cane in his right hand. Does it make any differe:ce in 
which hand he carries his cane? 

A I don't know what you mean does it make any 
difference. Because he has trouble with his right lec, yeu 
mean? 

a) Yes. The doctor suggested he should be carrying 


the cane in his other hand. What is your opinion? 


A I think that depends. 


MR. SCHULTZ: Objection. 
THE COURT: Overruled. 

A I would say that depends on the patient. He has 
to put his weight, most of his weight he has to put onns 
left lower extremity. This patient has findings in both 
Legs and he has a disc which even though it is more mone 
side is centrally located. He may have problems with his 
left leg as well. How he uses a cane, people use It, 
differently, will depend on the patient. Some will use it 
for support and, therefore, will use it in the same hand 


as the weak leg. Others will use it on the opposite leg to 
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to 


| lean on to raise the bad leg. So I think it varies with 


3 the patient. 


4 Q Doctor, I believe the patient has testified that 
5 he is now taking Percodan and Fiorinal. 
6 A Fiorinal. 
7 Q Is Percodan a narcotic? 
- kh > Wee, 26 Se. 
| 


C Aside from strong narcotics, can you see any medi- 


10 cation that would help Mr. Chiarello with his pain? 


i MR. SCHULTZ: Objection. 

ge THE COURT: Overruled. 

18 A No, in my opinion, I don't like using Percodan 

" because it is a codeine derivative drug. I don't like using 
” 4t but sometimes it is the only thing that will give him 

16 


relief. Fiorinal is a combination of an analgesic and 
sedative and is inadequate alone to give this patient relief. 


Q Doctor, can you think of any other method aside 


from major narcotics and the operation you have described 


appear to you to be in pain? 


” for us that will give Mr. Chiarello relief from pain? 

“ MR. SCHULTZ: Objection. 

6 THE COURT: Overruled. 

= A No, sir. 

* Q At the time you examined Mr. Chiarello, did he | 

a 
| 
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A At various times during the examination. At times 
he seemed more comfortable when he was sitting in one 
position without his extremity being stretched in any way 
or movem:..t beiny tnvolved because svumetimes if a nerve root 


is kept very quiet, if the knee is flexed and the hip flexed 


in a sitting position for awhile the patient may experience 
relief, and then the pain will increase and he will i..ve 

to change that position. They can't stay in one position 
for too long. But he could periodically have some reiief 

of pain based upon getting into a very comfortable position. 


But very slight movement is going to produce discomfort 


because of the scarring around the nerve root as soon as it 


4s stretched and the scarring irritates that nerve. 

G Doctor, the injuries that you say were caused by 
this accident with reasonable medical certainty, would they 
witn reasonable medical certainty be a competent producing 
cause of his disability? 

MR. SCHULTZ: Objection. 
THE COUhT: Overruled. 
I would say so. 


Q And were they the competent producing cause of his 


herntseted disc, the scarring amd pain that he is suffering 


from? 


A 
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MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


able to do now or in the future? 

A Well, I van't tell you that, but I think that 
some effort should be made to rehabilitate him in some field 
where he can frequently rest when he is uncomfortable and 
do something in a sedentary fashion. I think it is important 
from an emotional point of view. I don't think he can do any 
physical work but I think that some effort should be made to 


rehabilitate him in some area for improvement in his 


Yes. | 

Q Doctor, what, if any, work would Mr. Chiarello be 
| 

| 

| 

| 

| 

| 

\ 

| 


nsychological state, to give him sone feeling of self-worth. 
Q Can you think of any work that he can do, Doctor? 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 

A Not offhand. I would advise his seeing a vocational 
counselor who can perhaps find some kind of protected 
environmental -- protective workshop in which he can begin 
to do something and rest at any time he wants. It would 
sort of be the kind of workshop that initially would be 
similar to those run by the Institute for the Crippled and 
Disabled, where people work whenever they can and don't 


work if they are uncomfortable, using their hands if they can 
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2 || and not their legs. But I think it would have to be a 
3 protected environment of some kind. 


4 MR. LASSOFF: Thank you very much, Doctor. 


5 | i COURT: You may cross ¢..amine. 
CROSS EXAMINATION 


1 gw/if Kapian-Direct 4uy 
| 

‘ | BY MR. SCHULTZ: | 
| 

| 

| 


thakb eraue? 


isn't 


occasions, 


. | Q Dr. Kaplan, you have examined litizarts in my behalf, 
‘ 
have you nc“? 
10 f Yes, Sir. 
| 
i | Q Dr. Kaplan, you have testified 1n court on many 
| 
| 
i 


3 A Oh, yes, that's correct. 


in examininz litigants you furnish a 


Q Doctor, 


report to the lawyer who may have requested your services, 


isn't thaw ‘true? 


A Most often, sure. 


Q Doctor, you examined this gentleman on January 6, 


1976, tentt that true, sir? 


A Yes; ‘six. 


Sir, yu were also examined and gave testimony 


Q 


with relation to this zsentleman on January 24, POVG, isn't 


that true? 


A Yes, sir, according to my notes. 


Q And at that time, sir, f asked you certainquestions, 
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too.” Ton 'ts that. true? 


Yes, I am sure you did. I don't recall what they 


Q br. Kaplan, you reviewed, I am sure, in the prepara- 
tion of your report, the hospital records, isn't that true? 

A Yes, sir. 

Q boctor, in attemptins to reach an opinion as to this 
gentleman's condition as of January 6, 1976, I am sure 
that you considered his overall health picture, too, did 
you not’ 

A Yes. 

Q Doctor, did you find, in reviewing this man's 
records and also your own examination of him, that he had 
been suffering from hypertension? 

A Yes. 

Q Doctor, could you tell us over what period of time 
this gentleman had been suffering from hypertension? 

A I can't offhand. I dc know that it was one of 
the diagnoses in the hospital record. Perhaps tL can find ‘it. 

Q in any event, you did state, I think, in reviewing 
your examination of him, that you told us he was hypertensive? 


A Oh, yes. This was noted in a hospital record. As 


a matter of fact, in the first hospital record which was in 


January. of 1973, at the Richmond Memorial Hospital. 


®, 
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2 | Q Doctor, would you tell us, if you would, what 


hypertension 1s or what your definition of It is? 


4 | A Hith blood pressure. 


did you also ascerts‘n that this gentleman 


POLLOr, 


niatal hernia? 


had had a 


ee enrolment etn ttt CCI 


I believe thet was 10 some record. JI don't recall 


that offhand. 


if ; ee 
9 | ap Doctor, did you also in your testimony today say -- 


I believe you sa'd -- that he was sufferiny from hypertension 


and obesity, is that correct? 


te A According, to the record, yes, that was one of 


the diaznoses, and he is overweight, yes. 


Doctor, did you also ascertain whether or not chis 


Q 


man has any smokin z habits? 


16 | A Yes. According to my record, I take a routine 
history of this, he smoked two packs of cigarettes a day. 


18 ¢ Doctor, JT want you to tell us in your opinion 


with the combination of hypertension, in other words, high 


blood pressure, obesity and smoking on some occasions two 
ie packs of cisarettes a day and other times it was three packs 


of c‘arettes a day, would you tell us, Doctor, will that 


S&S 8 


in your opinion, those factors, will that decrease this 


rentleman's life expectancy? 


gm £ 


Well, I ¢an only tell you that it's possible it 
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sould. JI would advise h‘m to get treated for hypertension, 
| stop eating so much and stop smoking. 

Q Doctor, those factors, does that normally, in 
medical parlance, in your opinion, would {t decrease his 
life expectancy? 

A IT am not a statistician. I think you would have 

statistician about that. 
You don't want to venture an opinion on that? 

A I am sure it misht in combination be one of the 
factors which make one more susceptible to certain vascular 
disorders, but it need not happen. That is what J mean. 

Doctor, would you tell us in this particular case, 
in this operz ve procedure -- it was a hem1-laminectony, 
was it not? 

A Yes. 

Q Doctor, did the operatins surgeon remove the entire 
disc or merely the protruding portion? 

A Well, my recollection is only the protruding portio. 
May I check that for just a moment? 

Well, he may have removed most of the disc itself. 
It's not clear from the operative note. The operative note 
indicates th~t there was free disc bulging through the 


annulus and they performed a disc excision using curets, 


which means going into the disc space and removing dise 
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itself, and they excised approximately eizht cc. of 


degenerated disc material, and eight cc- 1: aimost two 
> 4 teaspoonfuls of disc material. That's almost the sive of 
5 | a dise itse £ in terms of volume. *: they may have removw 


© | most 1£ nut abl of it. 


‘ Q Doctor, do you recall that when you last testified 
2 ' | you testified that they only removed a portion of Le 

i | A I may very well have, and I still would say that 

w | it does not indicate here that they removed all of it. I am 


myelovrams, I believe you told us that the defect or the 


no | just estimating it from the quantity which I perhaps was | 
as | not asked to Jook at before. 
a | Q Doctor, with relation to the A-P view of the 

14 


ai protrusion was not clearly visible? 
6 | A Correct. 
y Doctor, it did become visible on the oblique views? 
18 || : af 
| A We are talking. about the ori;rinal myelo zram? 
a Q Yes. 
20 
A Yes. 
21 


Q That was at the L4-L5 tnterspace, is that right, 
| Doctor? 
A Yes. 


© Doctor, would you tell us what -- withdrawn. 


57 & 8 


The Li interspace and L5 interspace, Doctor, is a 


vA 


pee 


oy 
ot 
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space at which there is a foramen located, isn't that true? 


A 


vertebra, 


emanates, is that correct? 


A 


Q 


at the 


to the 


to the 


a 


nerve? 


A 


Kaplan-Cross 19 


Between the fourth and fifth space, yes. 


A foramen ts a passageway throuph the spinal 


Correct. 


vertebral portion, throussh which the nerve root 
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It's a passageway through which the nerve comes 


Yes, sir. 


Doctor, would you tell us what nerve comes out 
I4-L5 interspace on the right? 

The fifth lumbar nerve root. 

Dector, is that part of the sciatic nerve? 

Well; itts’ mot part of it, but 1t contributes 


sciatic nerve. There are five nerve roots contributing 


sciatic nerve. 


Doctor, does it also contribute to the peroneal 


Only because the 


peroneal nerve is a terminal 


division of the sciatic nerve. So, yes. 


G 


Q 


of any sort, 


Doctor, you are the neuroloyist, right? 


Yes, sir. 


Doctor, when there is a defect on that right side 


from whatever the ori-rin 1s, does it show pain 


1110a 


ww/1ft Kaplan-Cross 450 
on the right side, does it end up with pain on the right 


or does it cross over? 


A Oh, the pain is on the same side. Well, if the 


defect ! <sesponsible for the pain, then the pain is on 
the same side. 

Q Doctor, in this particular case at the operative 
procedure there was a rent in the dural sleeve, isn't 
that correc’? 

Yea, sir. 


That was a surgical rent, isn't that true? 


It doesn't state so, but I would assume it. 
In other words, the surs3eon caused a tear into the 
sleeve, the dural sleeve, 4g that correct? 


In attempting to expose lesions, this happens, 


Q Doctor, the dural sleeve, as I understand it, and 


tellus if I am wrong, is a protective device around 
nerve root itself? 
A Yes. 


It's a covering, it's a sheathing, fen't this 


f \ sheathing which ends at the foramen where the 


nerve exits without it. 


Q Doctor, you also said to us, I believe, that the 
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2 | subsequent X-rays or myelo,;rams indicated to you stringing? 
3 Is that a proper term? 
4 | A I didn't use that term but that is a proper word. 
5 ! Q Strineing of the Pantopaque? | 
6 | A Yes. 
Tl Q That stringing indicated to you, I believe you told | 
. us, tnat in yous opinion it was scar tissue rather than a 
? | further protrusion of the disc? | 
10 A Well, what I stated was that it suggested that | 
il 4. was :car tissue with or without some underlying disc 
m orctrusion, which could not be determined postoperacively- | 
| ‘« Normally stringing is attached to scarring, isn't 
that true? 
A Correct, yes. 
Q In other words, if you see stringing you usually 


conclude that there is scarrin<? 


A Well, usually I do. Sometimes in Pantopaque | 
| 


18 
be based upon the way you are injecting it, if you don't inject 
- 4t steadily there may be stringing of Pantopaque throughout 


the column if you do it in spurts rether tha steady 


column. 


Q That would be a defect or an improper procedure 


on the part of the X-ray mao, isn't that true’ 


A It would be a technical difficulty, yes- 


es 
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Q Now, Doctor, going back now to the distribution of 
this nerve that came out of L4 or L5, whic. you told us 
contributed to the sciatic nerve -; Isn't that correct? 

A Rt shit. 

shis nerve jis both a motor nerve and a sensory 
nerve, isn't it? 

A “orrect. 

Q Tr other words, 1t supplies movement 
sensation? 

Yes, sir. 
Correct? 
Yes. 


Now, Doctor, you told us, TI belteve, that the 


Lasegue signs, which was the stretching, was on both sides? 
A Yes. 


Correct? 


Yes. 

Not just the right but on the left? 

Both sides but more pronounced on the right side. 

And then, Doctor, you used the word "paradoxical." 

Yes. 

Do ycu agree witn me that paradoxical means 
contrary to what. 1s normal? 


Well -- 


~~ 


So fF 82 SF 
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Q What did you mean by paradoxical? 

A I think it would be better if I told you what I 
meant, yes. Paradoxical in terms of these findings means 
that the findings did not adequately explain -- were not 
adequately explained by structural abnormalities in the 
nervous system. 

Q In other words, voctor, what you were saying to 
us, IT believe, was that he had more severe on the right 
when he was not sitting but it was contrary when he was 
sitting? 

A It was less severe when the same test was done in 
the sitting position, yes. 

Q Doctor, that to you -- withdrawn. 

Does that indicate to you, Doctor, that this is 
not 4n accordance with the anatomical description of that 
nerve? 

A I would say with regard to the Lasegue test not 


totally in accordance. It was not normal in the sitting 


position, it was just not as marked in the sitting position. 


Q Doctor, you also told us that you did the right 
knee jerk right? 


f Yes. 


Q And it was more diminished on the right than on the 
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A Correct. 

Q Doctor, does the same nerve or the same set of 
nerves control the right knee as the right ankle? 

A ne does, yes. The fifth ;umbar nerve root has 
a contribution to both the knee and ankle reflex in most 
people. The L-‘+ nerve root, which 1s also very often 
tnvolved in pattents who have an Li to 5 dise protrusion, 
ts the pri: iry supply of the knee jerk. ‘i.e Sl nerve root 
ts the primary supply of the ankle jerk. L5 can contribute 
to either one in an equal or unequal proportion. 

Q Doctor, in any event, normally if you have a 
diminished ri,sht knee jerk you would have a diminished 
risht ankle jerk, tentt that true? 

A Oh; no, notvat ail. Not necessarily, no. You 


may have primary involvement of the fourth and fifth lumbar 


nerve root where the fifth lurvar nerve root contributes 


very little, 1f anys ©e the ankle reflex. 


Q In other words, Doctor, what you are saying is that 


you didn't attach any significance to the fact that the right 


knee jerk was diminished and the right ankle jerk was greater 


than that on the left? 
A Oh, sure I attached siznificance. The siznificance 
I attached was that there was involvement of the fourth 


and fifth lumbar nerve roots as evidenced by the knee reflex 


XX 
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being diminished on the right side and very likely some 
tnvolvement even without great pain of the Sl nerve root on 
the left side since the patient also had a partially 
positive Lasegue or stretch test on the left and it's well 
known that since he had a centrally placed disc originally 
that there may have been some material pressing against the 
Left nerve root which was never removed. 

Q Doctor, this same nerve root supplies motor power 
as well as sensation, does 10 not? 

A Yes, it does. 

Q Doctor, did you find some weakness in the rijht 
foot and toes in the dorsiflexion? 

A Well, my answer is yes and no. I found some weak- 
ness. I did not attribute it to motor involvement of the 
nerve root. As I indicated before, I could improve it 
by suggestion. 

Q Doctor, you found that this gentleman, when you 
tested him, you found some weakness in this right foot motor 
involvement, isn't that true? 


A Initially, yes. 


Q However, after you worked with 1t you found it 


improved by suggestion? 
A And by my insistence that he cold contract it 


priefly and, therefore, not expertence pain and then relax 


to 


ms © 8 G6 
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it quickly because pain may have been contribut‘ng to it. 


And when he did that for just a moment the strength was pretty 


good. 


( _etor, you also found that there was no anatomical 


x 


defect which would contribute to this motor weakness, 


fen't that true? 


A Well, I would say TJ just dfdn't attribute the 


weakness o* hi foot to involvement of the nerve root. Yeu 


have irritation and pain in a nerve root 


can without | 
| 


havinz motor ‘volvement. I didrot feel that the weakness 


was related to the nerve root fnvolvement but rather 


rimposed psychological reaction and perhaps 


part of his sup 


{tselt. 


pain in 


Q Doctor, you also performed some sensory examination 


did you not? 


of this gentiemon, 
Yes. 


did you find that he complained of 


Q And, vocter, 


diminished sensation? 


Q Also, Doctor, did you find that these complaints 
of diminished sensation did not correspond to the distribution 


of the nerves? 
A That's correct. 


q In other words, 


tt coild not be expla‘ned by the | 
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distribution of the nerves? 

A Oh, that's correct, yes. 

© In other words, it was wholly within himself? 

A I would say it was a psycholo-sical reaction and 
not one due to the nerve root involvement. 

Q Now, Doctor, with relation to the operative procedure 
-4tself -- do you have the exhibit? 

A I have it here. 

Q May I see that for just a moment, please? 

A Surely (handing). 

Q Doctor, there was on this operative record a 
of scarring and adhesions, Pant. that) Grue? 

A Yes, sir. 

Q And there also was a report of fraying? 

A Yes. 

ke Doctor, I questioned you On a prior occasion per- 
tainins to thts matter as to the etiology and the origin ~ 
of scarring and adhesions, do you recall that? 


‘\ No, i doen! vs 


@ That was January 14th. W111 you tell us, incidentallk, 


| 


boctor, how many patients you have seen since then? 
A No, I couldn't possibly. 
Q Your best estimate. 


A I can't tell you that. I see many patients each 
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so I can't tell you that. 

Q Doctor, on that prior occasion I :.sked you whether 
there was any way that you could tell "1s how long a period 
of (time {.. searrtmz or adhestons h.d been present Litas 


man's spinal canal or at this particular iuramen, and i ne=- 


, 


lieve you told us you could not. 


A IT would say the same thing now. 

© “cctor, there 1s, as far as you k"0OW, nO way in 
which you could tell how lon. this scarring had 
persisted in this man's back? 

f That's correct, yes. 

Q Doctor, did you know that this man had testified 
that for a continuous period of time of at least ten or 
eleven years preceding this occurrence he lifted wei shts 
from one pound to a hundred pounds ana) cna these 

MR. LASSOFF: May we have a clarification, your 
Honcer, that he lifted weights in the course of his work and 
not as a weight lifter? 

THE COURT: Go ahead. 

To clarify it, Dr. Kaplan, this man lifted weights, 
parcels, packages, whatever it may be, in the course of his 
employment, not as a weizsht lifter .rom one pound to 2 
hundred pounds, that he also moved sliding freight car doors; 


were you told of that, boctor? 


\ ey 
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A Well, I wa: toid he was a stevedore at one time. 
I think I must have assumed it involved heavy lifting. 
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Q Doctor, can heavy lifting cause back injuries? 


5 A of course. 
6 Q Doctor, can the pulling of a railroad -- the pulling 
7 of a weight, will that have on -- on some occasions, can 


8 | that cause back injury? 


A It may, yes. 
10 C Doctor, with relation to this gentleman's claim 
1 of lack of or incapability of completing a sexuel act, 
“3 did you conduct a neuroloyical test in and about his sacral 
18 region? 
A Yes. 
» Q Doctor, what is the nerve or nerves that supply 


or control the sex act, Doctor? 


" A Well, they are controlled through a plexus of 

1" nerves in the pelvis which are fed primarily by the lower 
» sacral nerve roots, third, fourth and fifth low sacral 
se roots, which are lower in the canal than the lumbar root. 
- G These nerve roots would emanate from S2 and S3, 


wouldn't they? 


A Yes, but they travel as nerve roots in the spinal 
canal from the first lumbar vertebra down since there is no 


more spinal cord. 
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Q I understand that, Doctor. In other words, the 
actual nerve roots which have an effect on the sexual act 
would, JT think, emanate from Se and 3? 

A ™h.t 1s where they emanate ‘rom the canal, yes. 

vid you rind any nerve irvolvemert pertaintig vo 
the nerves that control the sex act? 

A I indicated that 1 did not. 

Doctor, this rhizotomy that was performed I believe 
it was in October of 1974 -- | 

A 197%; yes. 

Q += Poctor, that procedure, first of ail, it does 
not involve any cutting, does it? 

A That's correct. 


In that sense it is not a surgical intervention, 


It's classified as one but it is not really in that 


sense. 


Q Doctor, this is done by the use of, I believe, 


electrodes, is it? 


Doctor, this transcutaneous nerve stimulator, this 
4s an electrical device, is it not, the purpose of which is 


to supply an electrical] impulse to the affected area? 


A Yes, to supply an dectrical impulse to suppress 


3 


ree 
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2 cutaneous pain. I would say not very much unlike 

3 acupuncture. 

4 Q This is done through the application of electrodes 

5 || which are contained in a pad, isn't that true? 

6 f Usually, yes. 
7 Q Doctor, does the use of this pad -- withdrawn. 

8 | Doctor, do you know the amount of current that is 

| supplied by this stimulator? 


A No, I don't, but it's a very small amount in terms 


i of ampe ‘age. 
Q Doctor, this is supplied by a battery, 4s it noe? 
Yes. 

The current, the energy? 


A Yes. 


Q Doctor, does this device with these pads, does 


it produce burns? 


” A In some cases it has if it is used excessively 
” even though it is battery operated, yes. Usually it doesn't. 
cai You are advised not to do it to that extent 

Q Doctor, is it capable of producing a first or 


second degree burn? 


A Well, I would say first degree. I have never seen 


| a third degree burn with it. 


Q How about second degree? 


t recall seeing any. 


what the liter: First desree a 


any discoloration 


the extent otf 
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blood? It would bleed, wouldn't it? 


A Not necessarily. It depends if a blood vessei 


4 4s involved. There are very tiny ones. Usually it 
5 involves leakage of spinal fluid. That 1s the reason to 
6 | close it, to prevent an arachnoid cyst. That 1s why a rent 


| 
7 | is closed by surgery. 
8 | C And it was closed with sutures? 
a | f Yes, of course. 
10 MR. LASSOFF: I believe the testimony has been one 
ll suture, your Honor, throughout. 
12 THE COURT: You used the plural. The doctor before 
13 said one. 


Q Wa: it one suture, Doctor, do you know? 


15 A It was, according to the hospital record. 


16 Q Now, Doctor, your field is neurology and psychiatry, 


isn't that true? 


A Yes. 
Ge And the treatment of fractures of the bone and the 


handling of the patients with relation to bony injury, 


fractures and dislocations, that's in another spectalty 


refer? to as orthopedics, isn't that true? 


A Except for fractures of the sk. 1 and some fractures 
of the vertebral column, where they are enclosing nerve 


tissue, yes. Fractures of long bones are orthopedic, yes. 


oy 


ae 
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G Less 

A Yes 

Q Tib'’a, femur? 

A Correct. 

within the realm of orthopedics? 

h Yes, 10) 155 

G fhnd alco the problem o¢ wel.;ht bearing anu walking, 
that's an orthopedic problem, too, tsn't it, Doctor? 

A Unless there {s a neurological explanation for it, 


it may be. 


( Bet nurmrlaiy 1t 18 within the field of orthopedics? 


‘nere ore mony walkin: difficulties related to 


neurolo:mical disorders. 


Q I know, Doctor. I don't want to fence with you. 


THE COURY: Your question is normally is-it ortho- 


and you say if it is related to nerve involvement 


normal’: ” ted to ortnopedics? 


THR WIlnsis: That's right. 
Q Doctor, do you -- {ncidentally, Doctor, did you 


find any neurolofcal explanation for a weakness in tne 


grasp of nis right hani? 


A No. T felt that -- I am sure I felt that was also 


functional tn the sense that it was not the kind of weakness 


I would expect on the basis of the nerve root involvement. 
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, 2 Q In other words, Doctor, there was no explanation 
3 for this claimed weakness of grasp from a neurological 
4 explanation? 
5 | A From a structural point of view, that's correct. 
6 From the point of view of pain in the extremity and complaints | 
7 no. 
8 | C Doctor, pain, of course, is subjective, isn't 1t? 
9 | A Why, of course 
10 Q In other words, the patient can say he has pain | ' 
ll even thcugh he has none? 
A I suppose he could. I don't think he would go thrag on 
operative procedures like this. i! 


Q I ar, not saying -- I am just trying to show, 


Doctor, that pain is subjective. 


A Yes, of course. 


Q And the claim of a diminished grasp 1s also subjectiv 


unless you use the machine? 


19 A It is as subjective with the machine as with my 


a hand because one can squeeze iis hard as one wants to. 


You don't use -- 


No, I don't use it. It is unreliable. 


You don't use it? 
Never do. 


In any event, Doctor, you found no neurological 


~ 


Ve 


12 


14 


15 


16 


17 
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|| explanation for 
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the diminished hand grip, did yuu? 


A That's exactly correct, yes, no interference with 
nerve root to explain the weakness, ye:. 


id you find any atrophy ct the muscles that wold 


eontrol nis grip? 

h No. 

i tnd by atrophy we mean a wasting or shrinking, 
lene bhak- crve? 

A ~“onrect a Ves. 


there w’ none present? 


wasting or shrinking, that 


A ! id 


isn't that true? 


would ind*cate to you nonuse, 


or specific involvement of the motor nerve 


A Yes, 
t to produce prralysis and wasting, because of paralysis. 


of that was present in this man? 


0, One 
No. 


Q Doctor, what about his calf, right calf and left 


calf? Did you measure them? 


1 don't measure calves or muscles. Orthopedists 


do. Jf I can see a difference which ts Clinically: evident 


to me, 1 don't consider it tmportant neurologically. 


Q buector, did you see any wasting or atrophy of the 


calves? 


cas weer 
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you see any wasting or atrophy of the thighs? 
Nos. sir. 
Q Did you see any wasting or atrophy of the buttocks? 


A No, sir. 


Q In other words, Doctor, you saw no signs of nonuse 


in that area, in those areas? 

A This patient uses his extremit!tes, so he 1s not 
nonusing it. He 1s not paralyzed. 

(a) When you -- 

A I was not told that he was bedridden or chairridden, 
1f that's what you mean. 

Q Doctor, did you establish through your observation 
that this man could walk without the use of a cane? 

A Yes, as I indicated he could walk without it 
but with difficulty during the few steps I asked him to take 

without 1G in the office. 

Q Doctor, with relation to this gentleman's 
capability of working, 4n your opinion, based on reasonable 
medical certainty, Doctor, is this man capable of performing 
sedentary work? 

A Well, only with limitations. 

Q What limitations, Doctor? 


The limitations of being able to take time off when 
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he is uncomfortable and to continue to change h‘s position 
and to be free to not work on a continuous basis. 


my 


Q Doctor, would you be able to state with reasonable 
medtcol vainty, could he work sa: standing or sitting 
and then be able to move about anc then recommence? 

would say with difficulty and with rest, 
perhaps, yes. I would even ad‘ tse 4t, as I Indicated before, 
as a therareutic effort. 


Tr other words, Doctor, this man is capable of 


performing some sedentary work? 


"W 


Well, if you use the word "some" I can't disagree 
lL thick 40 48 wery2 lini ted. 

Doctor, when one -- withdrawn. 

MR, SCHULTZ: I have no further questions. 


REDIRECT EXAMINATION BY MR. LASSOFF: 


Doeter, would a man with a herniated disc and 


the searring, fu Pi found on the operntion be unaware of 
pain prior to this accident if he had these conditions prior 
to this accident? 


MR SCHULTZ: Objection: 


THE COURT: I think the question is the scarring I 


gather was fuurd during the operative procedur2 and not caused 


by the operative procedure, 5 that ripnt,. Doctor? 


THRE WTENESS;: That's true, yes, 1 was not caused 
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2 by the operation. 


3 THE COURT: Now put your question. 


4 Q Doctor, assuming that this scarring was present 
5 prior to this accident and the herniated disc was present 
6 prior to this accident, would a man be unaware of pain if 
7 he had the conditions that were shown on that operation? 
8 MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 


MR. SCHULTZ: If your Honor please, it incorporates 


two thirss, scarrin:, and a herniated disc. 


THE COURT: That's rizht, both of wnich have been 


testified to here. 


“ MR. SCHULTZ: If your Honor please, that is not 


wnat the doctor. testifieu to under cross. 


I will allow the question. 


THE COURT: 


W MR. SCHULTZ: I respectfully object, your Honor. 
18 A I can only answer it in this way, that the only 
19 way one can consider a patient as having a disc protrusion 


sa or scarring is by hts clinical picture, not by seeing it on 
aid X-ray or doing a routine study. On, the —" of the 

history in this case of him having been symptom free, that 
4s, not having symptoms reference to his back and nerve roots, 


and following, this injury having progressive symptoms with 


the finding of scarrin™ some sixmonths later or seven months 
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I would. say tt must be conatdered 


later, whatever it was, 
as related to i's tnjgury. There is no evidence that it 


existed before. 
Doetor, 1h had -existeu before, 


am saying, 


n have been aware cf it anu compla'ned about 


woulin't 


it before? 


SCHULTZ: \Objeclicn. When ne 


MK 


does he meen? 
COURT: What you meant by your question. 


May I recpectfully except. 


SAT 
CHULTS: 


You may. 


COUT: 
Y would ne would have been aware of pain, 


not aware of adhesions or a disc protrusions, but he would 


his problem prior to 


mn had he Nad tc 


‘et that there were no complaints of pain 
medical otment prior to this accident, is that 


ana 0 
compellin. proof to you that this accident was the cause of 


this injury? 


, SCHULTZ: Objection. 


COURT: Overruled. 


the history in this case is that this accident 


revard » the problem of ‘tmpotency, Mr. 


| 


Ry 


Doctor, with 
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. a 2 Chiarello has testified here that he is able to attain an 
3 erection but that in the course of the i act it is necessar 
4 for him to move and at that point his pain causes him to 
5 lose that erection. 
6 In your opinion, Doctor, would that be a fair 
7 medical description of his sande? 
8 MR. SCHULTZ: Objection. 
? THR COURT: Overruled. 
10 A Yes, I wo ld say that would be fatr. 
11 Q Doctor. this rhizotomy, is 1t an attempt to totally 
12 destroy certain nerve roots? 


Well, imasome cases, +> 


A 


ae MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


16 A In some cases it is. In this case it is not because 


4t's done as a percutaneous procedure. In some cases it's 


followed by total destruction but usually not. 


bad Q Would you tell the jury how this procedure is 


done? 


o A Since I have never done it, I don't think my expertis 


really warrants that. 


THE COURT: Then don't do jt. 


Fair enough, Doctor. 


J have no further questions. 


MR. LASSOFF: 


22 
23 
2A 
20 


gw/if 
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THE COURT: We wiil have a short recess. 


(Recess ) 


(Jury present) 


—Dp 


LASSOFF: 


C:H EAs 


Mrs. 


LLO, 


Chiarello. 


472 


a plaintiff, being 


first duly sworn, was examined and testified as follows: 


THE 


MR. 


THE 


Mrs. 


support you? 


A 


© Can 


Mrs. Chiarel 


T “years 


DIRECT FXAMINATION | 


BY MR. LASSOFF: 


Yes. 


COURT: 


LASSOFF: Before proceeding, 


COURT: 


Chiarello, 


you tell me when and where you were married, 


10? 


Yes. 


You may proceed. 


on June 30, 


to Thomas Chiarello and did you live 


your Honor, inay 
your Honor to take judictal notice of life expectancy 
contained in the Civil Practice Law and Rules which 


that a man of the age of 39 has a present life expectancy 


1972, were you married 


with him and did he 


A Married June 11, 1961, at Holy Ghost Church in 


Brooklyn, 


Q 


New York. 


Prior to your marriage, Mrs. 


Chiarello, 


were you 
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2 employed? 
3 | A Yas, s1f; 7. wesc 
- 7 C Where were you employed? 
6 Q Is that where you met Mr. Chiarello? 
7 A Ves, sir. 
. Q After your marriage, did you ever work prior to 


this accident? 


A sir. 


No, 


Q 


Now, how many children do you have? 


A I have three. 


5 A I wag employed by American Stevedores. 
| Q Would you ive us their names and date of birth? 


A Laura, she was born March 14, 1962; James, he was 
born March 11, 1963; and Tracy, she was born October 10, 
1967. 

Q Now, would you tell us about your relationship 
with your husband from 1961 until 1972, June 30th, the date 


of this accident? 


A We had a very good relationship. We enjoyed being 


together, with the children as a family, we went on picnics 


and to baseball »ames, football ames. We were involved 


in their sports activities. Occasionally we would go out 


with friends to a nizht club or out to dinner. We were 
sexually compatible. We enjoyed just bein. tosether. 


SO ane ‘ r ‘ 


a ££ oS 
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} Q What does sexual compatib’lity mean to you, Mrs. 
Chiarellc? 
A That we were able to perform sexually satisfactorily. 
Q ‘li right. Can -you tell us, to the best of your 


recollection, with what frequency you and your husband 
enga:zed in marital intercourse prior to this accident? 

A On occasion twice @ week, sometimes three t'‘mes a 
week, sometimes once a week, sometimes four times a week. 
It's hard to say. 

ee Did there come a change, first of all, with regard 
to the other areas of your marriage excluding sex for the 
moment after this accident? 


A Yes, sir. 


Q Would you tell us about that, please? 
A Wel. -= 
Q Would you keep your votce up, a1s0? 


A Yes. He was very depressed and irritable and didn't 


want to be bothered with anybody. He was in such pain that 
he just wanted to be left alone. And there were times where 
he became violent. And there are times he talked about 
killing himself. 

MR. SCHULTZ: Obyection, your Honor. 

THE COURT: Yes. 


SCHULTZ: Move to strike it. 
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THE ‘COURT: (Strike tt. 


When you say he became violent, what does 


IT can tell you about one occasion. TI had szotten 
my children a dog and I was working at the time -- 
MR. SCHULTZ: If your Honor please, may I respectfull 
except? 
" COURT: Sustained. 
Q rs. Chiarello, without regard to specific instances, 
when you say he became violent, are you referring to temper 


Or to physical acts of violence? 


A Physical acts of violence. 


MR. SCHULTZ: Objection, if your Honor please. 
THE COURT: Overruled. 
Temper and physical acts of violence. 
Did he ever strike you after this accident? 
MR. SCHULTZ: Objection. 
THE COURT: Sustained. 
oy Can you tell me before this accident what, if any, 
activities did your husband participate itn with your children? 
A He was involved with my son's sports activities. 
He helped coach a baseball team and football team. He took 
them sleizh riding and he played ball with my children and 


their friends 1n the street. He took them fishing. 


eb en ca eB 


1136a 


1 gw/lf Chiarello-Direct 476 


Q Besides playing with them tn the course of these 


to 


3 | activities was he instructing them in these activities as 
4 well? 

5 | TR. SCHULTZ: Obygection. 

aa THE COURT: Overruled. 

ge A Yes. He taught my son everything he knows about 


8 sports, and my daushter, for that matter. 


9 | ’ Prior to this accident, Mrs. Chia:ello, what, if 


10 || any, work did Mr. Chiarello do around the house? 


Prior to the accident? 


I can't hear you. 


Prior to this accident? 
Priors 
Well, he painted and made any kind of repairs that 
” had to be made in the house. If it snowed he shoveled the 
x walk, took care of the swimminy, pool, mowed the lawn and 

si anything that had to be done in the house he took care of. 
He helped wash the windows, 

= Q Followins this accident did yu have to assume any of 


the duties that Mr. Chiarello had done around the house prior 


the accident? 


te 


A Yes, sir, 211 of them. 


Q Can you tell me about your sex life with your husband 


since this accident? 
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What do you mean by my sex life? 

Well, first of all, have you and your husband 
tried to have marital relations since this accident? 

MR. SCHULTZ: Objection. 

THE COURT: Overruled. 

What is your explanation of marital relations? 

Well, without soing into that, first of all, have 


you tried? 


Q With what frequency have you tried, going back to 


1972 now, to have marital relations with your husband? 


g A Yes, we have tried. 


A Once every two weeks, once a month. 

Q At the present time are you still trying to 
have marital relations with your husband with that frequency? 

sir. 
you tell me when was the last time that you and 
your husband tried to have marital relations? 

A About four months ago or even longer. 

Q When you and your husband tried to have marital 
relations, on each or any occasions since this accident has 
there ever been a time when you and he completed an act of 
marital relations? 

MK. SCHULTZ: Objection. = 


THE COURT: Overruled. 


eae 
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C Can you tell me what, if any, effect this had 


durine the first two years after the accident? 


iR. SCHULTZ: Obygection. 

THE COURT: Overruled. 

Well, at the peginning -- 

Keep your voice up. 

At the berinning I was very frust.ated and irritable 
and nervous and very unhappy. Everything, seemed to change, 
my whole life. 

MR. SCHULTZ: Objection, your Honor. 

THE COURT: Overruled. 

And it got to the point where I realived that 
I had to adjust myself to the way things were or I would 
go out of my mind. 

MR. SCHULTZ: Move to strike. 

THE COURT: Overruled. 

And that I had to accept things the way they were. 

Did you make that adjustment? 

Yes, sir, I had to. 

Q Will you vell me approximately when you made that 
adjustment? 
A About seven months aro. 


At the present time what, if any, effect has -- does 
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the fact you and your husband no longer can engage in one 
of the activities of married life, sexuai intercourse, have 
any effect on you? 

A I am sorry. 


Q At the present time and for the last seven months 


since you have made this adjustment, has the fact you and 


your husband can no longer e:.age in one of the activities 
married life, sexual intercourse, have any effect on you? 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 
Yes, it does have an effect. 
What is the effect? 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 
Well, it puts a big strain. There is something 
He feels less of a man. 
I am asking about how you feel. 
MR. SCHULTZ: Move to strike. 
THE COURT: Overruled. 
I have a big void in our marriage. 
Q Have you accepted the fact that you and your husband 
will no longer have that part of your married life again? 
MR. SCHULTZ: Objection. 


THE COURT: Overruled. 
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Mrs. Chiarello, afie: this accident, in addition 
to the work around the house that you have had to 
undertake, have you had to undertake other activities with 


your children that you didn't before? 


MR. SCHULTZ: Objection. 


THE COURT: Overruled. 

I ‘we to take them to all their sports activites, 
they come to me for things they would normally go to their 
father for. 

Was there a change tnat you observed in the relation- 


ship between your ch!ldren and their father after this acei- 


SCHULTZ: Objection. 


= COURT: Sustained. 


Q Mrs. Chiarello, after this accident, now did your 
husband get to the various doctors and hospitals that he 
went to? 


A I took him and on some occasions my father or his 


After this accident, Mrs. Chiarello, did you go to 
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2 Q When did you go to work? 


1974. 


June, 


And who did you go to work for? 


Q 


5 A From June of 1974 to June of 1975 I worked for 


Coral Springs Health Center, which ts a group of doctors, 


from June of 1975 to November of 1975 I worked for 
Kramer. 
a} @ Are you saying from June of '74 to June of '75 


you worked for this group of doctors? 


ll A Group of doctors. 


12 Q And dune of '75 to November you worked for a Dr. 


Kramer? 


4 p Kasrht. 


Incidentally, while you were working, were you 


Q 


working full time or part time? 


- A The job at the health center I was working part 


18 time. I worked three days a week. When I worked for Dr. 


Kramer I worked full time. 


@ Did there come a time when you had to leave this 


MR. SCHULTZ: Objection. 
THE COURT: Overruled. 


A Yes, sir. 


es & & R 


And was this due to any disability -- 
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2 | THE COURT: Ask her why. 

3 Q Why did you leave the job? | 
4 | . MR. SCHULTZ: Objection. 

a | THE COURT: Overruled. 

6 | A Ileft the job because one afternoon I had called 


7 home to tell my son I would be late and that he should 


8 | make arrangements with a friend's parents to take him to 

| 
9 football pvactice. While I was talk'ng tc him he kept 
10 saying, "Mom, when are you coming home?” 


MR. SCHULTZ: Move to strike it, your Honor. 


Overruled. 


THE COURT: 


13 A When I x.ot home--I had to rush him off the phone 


because the phones were ringing in the office. When I ot 


home I found my two daughters sittin on the sofa, both of 


16 them crying. I asked them what had happened. Nobody 


answered. 


MR. SCHULT?: Move to strike it, your Honor. 


Overruled. 


THE COURT: 


20 A T went into the bedroom and Tommy was laying in 


21 ped and he was cryin. When I sot him calmed down he 
explained -- 
MR. SCHULTZ: Objection, your Honor. 


THE COURT: J will have to strike it. It is hearsay. 


x = & 8 


G Mrs. Chiarello, did you find out what had happened? 
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2 A Yeo, sif¥. 

3 Q What had happened? 

a | MR. SCHULTZ: Objection. 

5 THE COURT: She found out through hearsay. Objection 
6 


sustained. 
7 & Mrs. Chiarello, prior to coming here in January, 


at my request did you 40 see Dr. Gervin? 


f Yes, sir. 
10 | 8) fnd for what purpose did you so see Dr. Gervin? 
il MR. SCHULTZ: Objection. 
' bs THE COURT: I don't know what this has to do with 
ee this lawsuit. 
14 


MR. LASSOFF: It's an explanation of why Dr. Gervin 


isn't here, your Honor. 


You may. I will take it. 


THE COURT: 


Q To make it simple, did you ask Dr. Gervin to come 


to New York and testify on your husband's behalf? 


A Yes, I did. 


MR. SCHULTZ: Objection. 


Overruled. 


THE COURT: 


What did he say? 


THE COURT: Overruled. 


A He said he does not testify and he just does not 


have the time. 
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Q In March or late February, at my request did you 
again go to Dr. Gervin? 
A Yes, I did. 
ink. SCHULTZ: Objection. 


THE COURT: Overruled. 


Q Did you again ask him to come to New York to testify 


on your husband's behalf? 
A 3, fda. 

MR. SCHULTZ: Objection. 

THE COURT: Overruled. 

Was his response the same? 

Yes, it was. 

MR. SCHULTZ: Objection. 

THE COURT: Overruled. 

MR. LASSOFF: Your Honor, at this point I request 
your Honor to take judicial notice of rule 45 of the federal 
rules: == 

THE COURT: I duns have to take judicial notice 
of the rules of evidence or the rules of practice. 

MR. LASSOFF: I don't know if I have to ask your 
Honor to do this but would your Honor note the State of 
Florida -= 

THE COURT: We have a procedure called requests to 


charge. 


LASSOFF: I have no further questions. 
COURT: You may cross examine. 
SCHULTZ: No questions. 

' COURT: You may step down. 


(Witness excused) 


THE COURT: I suggest we adjourn for lunch now 


and return a quarter to two. 

MR. SCHULTZ: If your Hunor please, is it possible 
to have it at two. I have people coming in. 

THE COURT: Two o'clock, e'l right. 


(Luncheon Recess) 


AFTERNOON SESSTON 


March 8, 1976 
2:10 p.m. 


(Jury present) 


MR. LASSOFF: Your Honor, before the plaintiff 


rests, may I put Mrs. Chiarello on for one question I forgot 


to ask her. I for:ot to ask her how old she {s. 

TET COURT: Stipulate. 

MR. LASSOFF: Will you stipulate she is go‘ng to 
be 33 years this year? 

MR. SCHULTZ: Of course. 

MR. LASSOFF: Thank you. 

Plaintiff rests. 

THE COURT: May I see counsel at the Bench. 

(At the side bar) 

THE COURT: Do you want to withhold your motions 
or do you want to make them for the record now? 

MR. SCHULTZ: I would just as soon withhold them, 
Jude. Frankly, IT thought, when we terminated at 12:30 
that that 1s what we were going to do is make the motion 
at that point. That is what I thought was \oing to happen. 
I knew he was -,olns, to rest. 

THE COURT: He tells me now with the jury back in 


the box after lunch. Why didn't you do it when we finished? 
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MR. LASSOFF: I sort of thought I had indicated it. 


I thought your Honor didn't want to proceed with this case. 


THE COURT: Jt was only 12:30. I had plenty of time. 


You want to fo in there and put it on the record 


or reserve it until the end of the trial? 


MR. SCHULTZ: I will reserve them for the end of 
the trial because I have people here. 

THE COURT: That is what I thousht. 

(In open court) 

THE COURT: You may proceed. 

MR: SCHULTZ: Dr. Gould, -please. 


EDWARD M. GOW sD; cailed as a witness on 


behalf of the Defendant, having been first duly sworn, 
was examined and testified as follows: 
THE COURT: You may proceed. 

DIRECT EXAMINATION 
BY MR. SCHULTZ: 

@ Dr. Gould, I am going to keep my voice up so you 
can hear me. 

A Please. 

Q If you don't, would you let me know? If you don't 
hear me, would you let me know? 

A I will raise the decibels. 


All rimht. Doctor, are you a doctor licensed to 
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practice in the State of New York? 
A I am. 
Doctor, how old are you? 
on I under oath? 
THE COURT: Yee. 
Yes, sir. 
Th. 
Q be tor, how lon have you been licensed to practice 
medicine in the State of New York? 
A Since 1925. 


Q Doctor, would you be ,00d enough to tell us, if 


you will, please, what schools you attended? 
A Iam a vraduate of the Yale School of Medicine 


in 1924. 


G What hospitals are you associated with, please? 


A At the present time I am consulting neuropsychiatrist 


to St. John's in Queens, the Queens General Hospital, Peninsular 


General Hospital, Southshore Hospital and the Long Beach 
Memorial Hospital. 
Q What hospitals had you been associated with, would 
you be ood enouvh to tell us? 
A Well, I was assoctated with the New York Neurological 
| Institute where I tcok my residency, part of the Columbia 


Presbyterian Medical Center, and over the years I was at 


CE ae, A Ma ¢ 
ve Pe COO 
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Lenox Hill, Polyclinic, Sydenham, City Hospital of New York. 


Q Doctor, do you have any special qualifications or 


spec‘alties, please? 

A I have spectalized in neuroloy and psychiatry s'‘nce 
I xot out into practice, I have a diplomate in neurology 
and ft ama state qualified psychiatrist. 

“i Doctor, wo:.ld you tell us how one becomes a 
diplomate? 


A Since 19/0. 


Q You have been a diplomate since 1940. How does 
one become a diplomate, Doctor? 

A You apply to the board, send in your qualifications, 
they check your qualifications, they check your background, 
and then you 30 down and take an examination. I think in 
my time they were oral. Now I understand they give you 
written also. If you pass, you become certified. 

© boctor, were you certified as a diplomate in 
neurology? 


A Yes, sir. 


and jury what the specialty of neurology involves? 
A Neurology is practicing a regular medical process 
except you have emphasis: on the brain, spinal cord and the 


nerves and the reactions of the body to certain stimuli. 


w Would you please be :;,00d enough to tell the Court 


‘SOA 28 PO REND SN ae a Linen 
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Now, Doctor, ¢@1d you examine Mr. Thomas Chiarello? 


1 did. 

C Would you be good enough, sir, to tell me when you 
examined i.{n? 

A On January 12, 1976. 

Q I take it, Doctor, that the purpose of your examina - 
tion was that of a neurological examination? 

A That's correct. 

Q And that's within the field of your specialty, is 
it not, sir? 

A That's right. 

Q Doctor, would you be good enough to tell me, did 
you -~- withdrawn. 

Would you tell this Court and jury how you examined 
this gentleman? 

A First of all, I reviewed -- 

Q -- and give us your findings and as we Zo along I 
will ask you to explain them. 

A On examination, the head was perfectly normal, well 
shaped, hts pupils were equal, the eye movements were normal, 
his hearing was intact, his facial motions and protrusion 
of the tongue were perfectly even, his neck was free of 
any tenderness, spasm or restriction of motion, the extremitie 


were essentially negative -- that is, the arms were essentially 


aS coer aoe sn Nae eee a eae a a a a ee ee eer meee ae 
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negative as to power and reflexes, although there was a 
slight weaknes: of the right hand in his grip. The sensory 
examination of the right upper extremity showed a lack of 
pin perception in the upper outer arm, the forearm and the 
back of the hand, whereas the palm of the hand was perfectly 
sensitive to the pinprick. 

0 Doctor, would you please tell us what significance 
or what did you determine as a result of that sensory 
examination of this man's right arm? 

A Well, the right arm, the sensory defect in that 
right arm, was notbased on any what we call anatomical 
pathway. In other words, if you know, for instance, the 
structure of wiring for a certain house, you know if a fuse 
blows out which rooms are going to be dark and if a fuse 
blows out in the living room and the light goes out in the 
back bedroom, then if you know they are not onthe same circuit 
you are suspicious why the light went out, there is some thing; 
wrong, anatomically. The same thing here. If you know the 
structure of the nerves in the upper extremity and the 
defects don't correspond to what you know the anatomy is, 
then you know it's not accurate. 


Q Doctor, do the nervesthat supply the upper -- are 


the nerves that supply the upper portion of the arm the same 


as those that supply the palm of the hand? 


Wie Melb) akipinen gpa tees He 
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A Not quite. There are two nerves -~ well, there 


are three nerves that supply the forearm and the hand. The 


one nerve supplies only sensory {mpulses in the hand, but 
two other. supply the front and the tack of the hand in 
certain areas. 

Q Now, Doctor, did you find that he had sensory -- 

a claim of lack of sensory perception on his outer aspect 
of his arm? 

MR. LASSOFF: If your Honor please, may Ww have the 
witness stop being led at this po‘nt? 

Q What did you find with regard to sensory perception 
on the outer arm? 

A He claimed to have no sensory pinprick perception 
of the back of the hand and of the four fingers. He could 
perceive on the back of the thumb. 

Q What did you find with relation to his palm? 

A The palm he could percetve all sensations, in 
the palm of the hand. 

Q What did this indicate to you? 

A It indicated to me it is not anatomical, {t does 
not fit into the structural picture of the upper extremity. 
Q All right, Doctor. Now, Doctor, with relation 
to his upper extremities, in other words, his arms, did you 


find any atrophy or shrinkin, of the muscles in his arms and 


le en Hn Secon 
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2 | fingers? 

3 A No significart atrophy of the arms or of the hand 
4 or the finrers. 

5 || C Did you find any nerve involvement in his hand or 


6 his fingers? 


7 | A No organic nerve involvement. | 
8 | Q And, Doctor, did you observe whether th‘s man was 

| 
9 | 


using a cane? 


10 A Yes, he used a cane, yes. 

11 7 In which hand was he carrying the cane? 

4 A In his right hand. 

13 © boctor, did you form an opinion with reasonable 


medical certainty as to his complaints of weakness in 


the right hand and the use of the cane? 


» A Well, I wasn't too impressed with his weakness 


and it couldn't have been very marked because of his weight. 


If he carried a cane in the right hand, if it was actually 


weak he would collapse on that side. 
Q All right, Doctor. 

Doctor, did you then examine his back? 
A I did. 
Q Would you tell the Court and jury what examination 

you conducted and what tests, if any, you conducted with re- 


lation to his back? 


Bu 
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2 || A Well, an examination of his back, there was an 


3 operative scar, he complained of tenderness in his back, 


4 he had difficulty in bending beyond a very small sphere, 


he couldn't hyperextend, bend hackwards, because of his 


alleged pain. 


we The interesting thing 1s he had a sensory defect 
§ 
| tn the right side of 415 lower back and lower trunk whitch 


9 
went into tie hip and down the ritzht thish, which asain 


| 
10 jj | 
| was not anatomical. | 
| 
— i Q Doctor, when you say he had a defect, in other words, 
2 | 
| he reported to you that he had a lack of sensation, is that | 
ia. | | 
correct? | 
14 || 
I A lnet's correct. 
15 ‘ 
Q And he reported to you, Doccor, that this lack 
16 || 
of sensation I think you just told us was on the trunk? 
7 || 
: On the back, the trunk and back, or the flank, if 


fay 


you want to call !t. 


Q Where else? 


A Also in the right thigh, right lateral aspect of 


8 


the le: and some in the foot also. Let me check that once 


more. 


Yes, he had a sensory defect in the right foot on 


the lateral aspect of the leg. 


| THE COURT: What 1s a lateral aspect? 
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2 THE WITNESS: “The outer. 

3 || THE COURT: Go ahead. 

4 | Q {In other words, Doctor, would you tell this Court 

5 || and jury how that test 1s performed? 

6 | A It's a very simple test. With a pin. 

7 Q What do you do? Do you touch him with this pin? 

8 A You touch him all around the various areas with the 

9 | pin? | 
10 | Q And you ask him to do what? | 
% | A "Do you feel 1t? Is it stronger here than the other 


2 place?" 


he report to you this lack of sensation jin 


16 Q Doctor, that report of the lack of sensation, did 


that follow the nerve distribution pattern? 


No. 
oypl) Gate 


In the lez and foot on the lateral aspect it could 


i be anatomical. However, in the thigh and in the hip and in 
the flank there is no question but that it's not anatomical. 
Q In other words, by nonanatomical it doesn't follow 


the distribution of the nerves, 1s that correct? 


o = & 8 


A It doesn't fit into the pattern of the nerve supply 


roeallnesnaion 
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of those areas. 
Q Now, Doctor, did you do a knee jerk test on this 
mentleman? | 
A . did a knee jerk, and it was good on the right, 


a little bit slugzish on the left, which I didn't feel was 


significant of anything here. 


Q Doctor, you say that the knee jerk was good on the | 
righe? | 

A Yes. 

Q Doctor, do you know that the operative procedure 


involved the nerve root at Li and L5 on the right? 
A On the risht? 


Yes. 


Q 


= A Well, that wouldn't interfere. It would have no 


relationship to the knee jerk. 
Q In other words, Doctor, the knee jerks absolutely 


had nothing to do with this operative site, (sn't. that, true? 


A That's correct. 


The nerves that control the knee jerks came from a 


Q 


hisher position than the L4-L5, ts that correct? 


A That's right. 


MR. LASSOFF: If your Honor please -- 


THE COURT: He is your witness, he is a witness. Let/ 
| 


him answer. 
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22 Q Doctor, do the nervesthat control the knee jerks 
come from a place higher than L4 and L5? 
4 A They do. 


Doctor, did you do an ankle jerk test on this man? 


I did. 


What did you find? 


It was absent on both sides. 


Did the absence of ankle jerks on both sides 
10 indicate anything to you whatsoever? 

11 | A This is not specific for any particular condition. 
| If he had a lost ankle jerk on the right alone, then you 
would have to attribute that to the surgery he had undergone. 


When both are absent, then you can't have any explanation. 


Q Doctor, what did you find with relation to his 


station? 


7 A To what, his station? 


a Station. 


19 A It was steady. He was able to stand with his eyes 
closed. 


Is that a neurological test? 


Yes, sir. 


Q Is that known as the Romberg? 


Romberg test. 


Q Doctor, you didn't find any significance in that, 
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2 did you? 

3 A Well, there was no reason why he should have an 

4 |) unsteady station from the illness that he had originally. 

5 | a octor, did you do a Lasegue test on that gentleman)? 
6 | A I did a Lasegue test and he said it was uncomfort- 


7 || able and I didn't pursue it. 


8 | 9 And did you do a Patrick test? 


aa A I iid the Pitrick test, which he also said was un- 
comfortable. 


1 Q Now, Doctor, do you have an opinion as to whether 


or not this man had any neurolozical involvement at the 


3 time that you examined him? 

sig A The only opinion I can have is that he could have 
ui | an organic structural involvement of the lateral aspect 

si of the leg and the foot. However, in view of the other 

4 losses of sensation, {t is hard to estimate even that. 

18 


Q@ Doctor, is this man capable, in your opinion, 


A I think he could be able to, yes, sir. 
Q Doctor, did you find any defect in the muscles of 


in other words, his legs? 


his lower appendages, 


A No, no neuroloyical defect. I didn't measure the 


1p with reasonable medical certainty of walking without a cane? 


legs but I understand they were within normal limits. 


Q Doctor, did you find any impairment that would pre- 


1159a 
gw/1f Gould-Direct 
vent him from walking? 
A No. He was able to walk well although dramatically 


with the use of a cane, but he could walk and get around. 


Q Doctor, do you have an opinion as to whether or not 


this man is capable of working -- withdrawn. 


Doctor, can this man work as a stevedore? 
I would say no, not at this time, anyhow. 
C Doctor, do you have an opinion as to whether 
this gentleman can do office work? 
A Yes, he seemed to have a very -good intellect 


I see no reason why he couldn't do it. 


Q Doctor, in your opinion, is this man capable 


doing work that does not involve physical activity? 


A Yes. 

Q Doctor, you were questioned with relation to 
Chiarello at a prior occasion, were you not? 

A What's that, sir? 

Q You were questioned with relation to Mr. Chiarello 
on a prior occasion, were you not? 

A I was. 
O 


< 


And, Doctor, did you render a report to me pertaining 
to this? 
A I rendered a report -- 


On your examinat‘on? 
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A Yes. 
Q Doctor, did vou find -- first of all, Doctor, what 
is psychogenic? 
A .sychogenic is a process where a condition arises 
‘tn the mind of the individual, some is conscious, some 13 
partly unconscious, some is completely unconscious. 
Q Doctor, did yo (finda) -- 
MR. LASSOFF: Objection to the form of the question 
already, your Honor, before we so further. 
THE COURT: Ask him what he found. 


What did you find in relation to his sensory claims, 


MR. SSOFF: Objection, your Honor. He has already 
testified to the sensory claims. 
THE COURT: TI don't know. 
Q What did you find with relation to this gentleman's 
sensory claims? 
A The sensory findings in the upper extremity were 
not organic in nature. The sensory findings in the lower 


pack, the flank, the hip and the thizh were nct organic in 


nature. The sensory changes in the °.g and foot may be 


organic as a result of the surgery that he underwent. 
Q Did you reach any conclusions as to his cla‘ms or 


these lack of sensory claims that he made ? 
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2 A Lid I reach any conclusions? 

mt 3 Q Yes. 
404 A This ts a psychovrenic thing which is very common 
S 1. and 1t 28. eot-dteabling ta. ttseif. 


6 MR. SCHULTZ: You may examine, sir. 
7 Q Incidentally, Doctor, before I do, you have examined 


8 litigants in my behalf, have you not, in the past? 


9 | A Not that I recall. JI will take your word for it, 


10 though. 


oe Q I don't recall either, but I just want to know if you 
12 | did. 
13 A I don't recall, sir. 


Other than this gentleman? 


I had one I think assigned from your office 


No, 


never sot around to examinirg him. 


about a year a:o and 


W MR. SCHULTZ: You may examine, sir. 
CROSS EXAMINATION 


BY MR. LASSOFF: 


20 Q Doctor, you examined Mr. Chiarello on behalf of the 


defendants in this action, is that correct? 


A That's correct. 


a) And do you recollect calling me sometime prior to 


January 12, 1976, the date of your examination, to set up 


your examination? 


mie aa 8 . 
PLE LE SE IER 
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That's correct. 
Q And we had about a half hour conversation, if I am 


not mistaken. 


> 


uidn't know !t was that long, but {it was very 


pleasant and explicit. 


Q We were trying to set up a date because of the 


shortness of time where you could see the man? 

f I don't remember. When I spoke to you? 

Q s. You wanted him to come o..t to Woodmere? 

A I don't recall the exact date. It was three or 
four days before at the most. 

¢ Okay. 

MR. SCHULTZ: Wait a minute, if your Honor please. 

MR. LASSOFF: Before is something we are not 
permitted to go into. 

THE COURT: I am not interested in what he is going 
to say after that. It is not pertinent to this Criai... .Go 
ahead, Mr. Lassoff. 

MR. SCHULTZ: If your Honor please, may I respect- 
fully request that Mr. Lassoff not stop the doctor. 

THE COURT: I think he did in this case at an appropri 
ate time. 

Go ahead, Mr. Las.off. 


All riyht, Doctor. ft the t'me 1 spoke to you, did 
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I advise you that the plaintiff had been examined that week 
by Dr. Lawrence Kaplan? 

A That's correct. 


Q And did you ask me for a copy of Dr. Kaplan's 


report? 


A I did, and you said you hadn't received it yourself. 


Q Now, Doctor, when I sent Mr. Chiarello to your 


fice in Manhattan, I believe, I sent certain documents with 


him, did i net? 


A You sent what? 


Q Certain documents with him. 


A That's correct. 

Q And Mr. and Mrs. Chiarello arrived at your office 
by themselves, I wasn't there and no lawyer from my office 
was there? 

A That's correct. 

Q Doctor, would you tell us what documents you had 
at the time of your examination? 

A I have a letter dated January 5, 1976, from your 
office to Dr. Arthur Friedman. 

_ Q Does that letter contain a list of all the injuries 
Mr. Chiarello -- 
MR. SCHULTZ: Objection. 


THE COURT: I don't hear you. Overruled. He is cross 


1164a 


gw/lf Gould-Cross 504 


to 


examining. 


— 


MR. SCHULTZ: If your Honor please, he is talking 


3 
4 | about a letter. He is asking him does it have certatn infor- 
5 | natton i: 1. 
6 1 THE COURT: Obviously {t 1s proper to find out what 
7 the doctor had vel him when he conducted his examination. | 
8 | MR. SCHULTZ: I respectfully except, your Honor. | 
9 } a Did that letter contain all of the plaintiff's 
10 claims of injury in this action? ! 
1] MR. SCHULTZ: Objection, your Honor. | 
2 | THE COURT: He doesn't know that. He knows the 
13 ! claims that are in the letter. 

Q Was there a detailed itemization of the plaintiff's 

claims in that letter that was sent to you? 

16 MR. SCHULTZ: Objection, 1f your Honor please. 
i THE COURT: Sustained. What difference does it make? 


What did you get besides the letter? 


19 A A report from Dr. Stephen Gervin as to a neurological 


examinatton -- T am trying to find the date -- October l, 


1973. 


Q Were you furnished at that examination with a copy 


of the Golden Isles Hospital record? 


A Yes, there was a discharge summary which was prepared 


o>» 
| 


in December of '73. 
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0 Were you furnished at that examination with a copy 
of the operative report of the operation.performed in December, 
1973, at the Golden Isles Hospital? 

A Well, I have a patholo.ical report of the tissue 
removed, I have an anesthesia report which is a useless copy, 
and I had a subsequent neurological evaluation by Dr. Gervin 
and some suvsequent reports by him postoperatively, more 
reports by him, more reports by him. 

Q Are the reports that you have from him part of 
the hospital record? 


A What's that, sir? 


MR. SCHULTZ: Objection. 
THE COURT: That wasn't your question. The question 
was does he have the operative report. 

© Do you have the operative report, Doctor? 

A Let me see if I have it. If I recall, I did not 
have a satisfactory operative report. I want to see if I 
had anywhere it was just a poor copy. I have it here. 

Q You do have? 

A Preoperative and postoperative diagnosis, operation 
performed -- no, this was for the rhizotomies. 

Q Doctor, if the operative report at the time this 


herniated disc at L4-L5 was excised indicated the presence 


of marked adherent scarring,, would that be of significance 


Prey 


gw/1ft Gould-Cross 
to you as a neurolozist? 

A 2s, he could have scarring. 

O T am not asking you what he could have. I said if 
1t indicuceu that, if the surgeon put that in the operative 


report, is that significant? 


Here is the operative report. There !t 1s (handing). 


would you read that for a moment? 
A Th: copy that I got was useless. 
Q Read that and see {ff you can answer my question. 
( Pause ) 
Yes, 


what sic:nificance would that have to you as a neuro- 


What? 

What siimnificance would that have to you as a neuro- 
lorist2 

A He had sur-ery performed, that there was herniation 

of the disc and that there were adhesions in the area of the 
two nerves. 

fnd what are adhesions, Doctor? 

What's that? 

What are adhesions? 

Stickinit of tissue in places where it doesn't belong. 


It adheres. 


| 
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What caused the adhesions in this case, Doctor? 


I don't know. 
Wouldn't it be caused by bleeding, at the t‘me 
of this herniated --~ 


MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


Not necessarily. It mirht, but not specifically. 


It mght? 


It might but not specifically. 
Q When you have bleeding inside the spinal canal, 
Doctor, does that cause scarring? 


MR. SCHULTZ: Objection, your Honor. 


COURT: Overruled. 
A necessarily. You can have a patient who has 
a bad hemorrhage with a lot of blood in the spinal fluid 
and not have residual¢scarring. 
C Can it cause scarring? 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 
It can, but I don't know what the mechanism would 
be in this instance. 
Q You don't know what the mechanism would be. 
MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 
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Q Doctor, what do the words "marked epidiral 


scarriny." mean to you as a neurologist? 
A It didn't say whether the epidumal scarring was on 


the outside or the inside. 


On the outstde or inside of what? 

Outside of the dura. The dura is a membrane that 
covers the spinal cord and there is an underlying other 
membrane, the arachnoid. Now, the marked epidural scarrin:s, 
I don't know whether it is on the outside of the dura or 
inside of the dura. 

Q Doctor, would it be situnificant that In the course 
of tryin* to correct the scarring the dural sleeve was cut? 

A Not necessarily. It may happen. They can have a 
slip cf the knife. 

a Wouldn't that indicate to you that this was inside 
the dura, the scarring, if the dural sleeve was cut? 

A That jis. not specific, though, sir. 


Q What {s the effect of marked epidural <carring 


on a person? 
A Tt may no. have any effect because the spinal cord 


{s still guarded by another membrane beneath that and a 


membrane that surrounds the spinal cord, so that epidural 


scarring in itself 1s not tndicative of having pathology 


in the spinal cord itseif. It may involve the roots but not 
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the spinal cord. 
Q What is the effect of epidural scarring on the 


nerve root at Lit and L5? 


A If..you have scarring, around (the nerve: root. you 


can have impaired sensation and impaired function. 


Q How about pain? 


f You can have pain also. 
What kind of pain? 
What we call root pain. 


And how bad !s root pain? 


A I don't know if he was -- he was complaining of 


back pain but I don't know if he was complaining specifically 


of root pain. 


Q Doctor, would you do an operation called a rhizotomy 


unless there was this complaiit of root pain? 


MR. SCHULTZ: Objection, if your Honor piease:. 
THE COURT: Overruled. 
A Well, they did the rhivotomy because ‘here was a 
complaint of excessive pain. 
Q Nerve root pain? 
A That's correct. 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 


Ig that right? 


Gould-Cros 
That's what I understand from the record. 


And the rhizotomy was to destroy part of the nerve 


_o destroy part or make {t ’mpervious to sensation, 


not necessariuy to destroy it. 


How do you make it impervious to sensation? 


How is that? 
Ho: do you make it impervious to sensation? 

A If you temporarily irritate the root just as if you 
wake up with your hand asleep, you don't have any sensation 
for awhtle, and then as it limbers up the sensation 
returns. So maybe this is a temporary procedure. 

Js this operation meant to be a temporary procedure? | 

A They certainly don't want to destroy the nerve 
roots because then they would really leave the patient 
ina very bad shape if they actually destroy the roots. 

q Would they perform this type of an operation unless 
the man was in chronic intractable pain, Doctor? 

MR. SCHULTZ: Objection. 
THE COURT: According to his complaints he was and 
they performed it and they fot relief from it. 

Q And now long did that relief last, Doctor? 

MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 
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A He claimed that he had to have the -- no, that 
was the conductor. I don't know how long it didn't last, 
but I know it wears off after awhile so they didn't destroy 
the roots. 

Q Do not nerves regenerate, Doctor? 

A They don't generate very well down there in 
that area. Peripheral nerves will regenerate but in the 
spinal roots they don't do very well. 

Q Doctor, you just mentioned something that cccurred 
previous to tne rhivotomy. You mentioned a machine, a 
transcutaneous nerve stimulator. 

A what about it? 

Q Prior to the rhivotomy, was this man supplied with 


such a machine in an effort to alleviate his pain? 


A He was. 


MR. SCHULTZ: Objection, if your Honor please. 
THE COURT: Overruled. 
q And what was the purpose for that machine, Doctor? 
A Also to give hima sort of countertrritant to remove 
the sensation of pain. 
Q Have you ever seen any of the myelograms in this 
accident, Doctor? 
A In this instance? 


C In this accident, any of them? There were three 


bape ot II AS RG IIE 1 AANA ml 
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Yo. know that? 
I dtdn't set that point. 
MR. LASSOFF: I withdraw the question. 
Q Nestor, you were aware that there were three 


separate myelograms of the lumbar spine performed? 


A I believe so, one in Virginia and two down south. 


Q And there was also a myelogram performed on the 
cervical spine, is that correct? 
This I don't recall specifically, but if you say 
so I will take your word for it. 
Q And there was also an electromyogram of the cervical 
spine, Ls that correct? 
f This 1 don't recall. 
Q What I am asking you, Doctor, is have you seen any 
of the myelormams that were performed on Mr. Chiarello? 
No, I haven't. 
Q Would it help you in answering these questions to 
examine these myelos;rams ? 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 
I would prefer to defer to the individuals who 


do the myelogran. 


C Then yoiwould accept their readinzs on these myelogram: 


is that correct? 
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A I say I would defer to them. I may not accept 
them but I would defer to their opinion. 
Q If you don't accept it why don't you look at them 
and tell us whether you accept them or not? 


MR. SCHULTZ: Objection. 


| 
| 
THE COURT: Sustained. | 


Would you accept Dr. Kaplan's readings of myelograms? 
I would agree with him. 
You would a;"ree with what he says? 


I think so. 


Would you ayzree with what Ur. Kaplan said, that the 
pain caused by this scarrin~ of the Li-- at the nerve 
root between Li and L5 is the worst pain the body can 


produce except for a precardial heart attack? 


MR. SCHULTZ: Objection. 


THE COURT: Overruled. 
With the exception of what? 
Q A precardial heart attack, the binding pain about 
the chest prior to a heart attack. 
MR. SCHULTZ: Objection. 


THE COURT: He didn't say anything about a bindin; 


MR. LASSOFF: I am just adding it. 


THE COURT: JI know you are adding it. That is why 


Gould-Cross 
objecting. 
A precardial attack. 
I would say a pain of a ventricular nerve is far 
more pair oii. 


Q Anything else? 


What's that? 


Anything else? 


MR. SCHULTZ: Objection. I don't know what he 


means by anything else. 

THE COURT: With regard to other instances, 1s 
there any pain -- 

With a coronary you can have severe pain. 


We already discussed the coronary. 


I don't know whether yeu. can compare one w'th the 


Comparinz them only as to severity of pain, Doctor. 


That is hard to estimate. 


Q Incidentally, you are not an internist specializing 


jn heart attacks or diseases of the heart, are you? 


A I don't zet you. 
MR. LASSOFF: Withdraw the question. 
Q Doctor, when you say something is psychogenic, 
that doesn't mean that the man doesn't feel the pain, does 


it, Doctor? 
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MR. SCHULTZ: Objection. 


He can feel pain. 

THE COURT: Overruled. 

He can feel pain, yes. 

And, incidentally, where a man -- 

If you face me I can hear you. 

I will try to keep facing yo.. Ido have the habit 
of walking around. 

Where a man has undergone the procedures that Mr. 
Chiarelh has undergone, a hemi-laminectomy and a rhivotomy, 
would those be competent producing causes for pain? 

A Yes, they could. 


Q And when you have pain of the type that is created 


by those causes, could that produce a psychogenic overlay? 


MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


Not of the type that J saw in this individual. 


Q In cther words, you are saying that an action of 


the mind could not be produced by the injury that Mr. 
Chiarello sustained in this accident? 

MR. SCHULTZ: Objection, your Honor. 

THE COURT: Overruled. 

He could be having various -- an individual can have 


various psychogenic reactions to pali.. However, the ones 
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that I found present are not the type that are produced 


by spinal root involvement. 
Q Organically? 
what's. that? 
THE COURT: I don't understand your question. 
Q You are saying that the type you found present 
are not the type that would be produced organically? 
A That's. correct. 
But I am asking you about psychogenically. 
Even to produce psychogenically, they are not 


disabling. He has no disability of the use of the right 


upper extremity, oe has no disability of the use of the 
right thigh. Therefore, the sensory {mpairment that's 

there is not disabling. Even if you concede that it's 

purely psychogentc. 

@ We are not claiming, Doctor, that that is what is 
disablinsz him. What we are asking Is 1f the injuries he 
sustained in this accident could produce an effect on his 
mind that made him think that these areas are bothering him 
as well. 

No. 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: Sustained. 


That doesn't work this way. 
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THE COURT: Si.stained. That 1s not what he claimed. 
MR. LASSOFF: That's true. 
Doctor, did you receive complaints of impotency? 
I think there was some mentton of that. I don't 
recall specifically. 
Q You do have a report, Doctor, do you not? 
A That could be psychogenic in relation to his pain. 


Q In other words, where a man 1s in extreme pain 


can creete so much pain as to interfere with the act? 


MR. SCHULTZ: Objection, your Honor, as to form. 
THE COURT: Overruled. 


Is that correct? 


A Look, if he has back pain it may interfere with the 


| 
| 
at the area of Li-L5, the attempting, of a sex act itself 


sexual life when he has the pain. 

© Doctor, you have read the operative report showing - 

A I don't hear you. 

Q -- marked adherent scarring. Would that not, in 
fact, produce marked back pain? 

r The scarring? 

Q Yes. 

It might. 
¢ And incidentally, does that scarring impinge upon 


the nerve roots? 
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It can impinge upon the nerve roots if 
Would nerve root -- 


MR. SCHULTZ: Would you let the doctor finish, 


A Just a minute now. You see, if he's got scarring 


and he has pain, you wouldn't expect him to have the pain 


all on one side. You wouldn't scar just one side of the 
cord. You would have it bilaterally or mixed. 

THE COURT: Wait a second, Doctor, You keep using 
the word "cord." 

I gather the claim is scarring on the nerve root, 
not on the cord. Is there a ‘difference between the two? 

THE WITNESS: Let's put it this way. ‘The cord 1s 
the maincable. The nerve roots are the offshoots of the main 
cable at each stage of the intervertebral space. So that 
if you are going to have scarring, you wouldn't have it 
just, Iimagine, on one side out of the clear sky, it would 
be more diffused and you would have pain on both sides, 
but his pain has been listed as occurring on the right side 
and down the right leg. 

Q Doctor, aren't there positive reurological findings 

on the left side as well? 


A He had the sluggish knee jerk on the left. 


And an absent ankle jerk. 
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A But that doesn't account -- he doesn't have any 
pain in those areas. 
Q Doctor, can you tell me what part of this disc was 
removed? 
I imagine 1t was the posterior -- 
I am not interested 4n what you imagine, Loctor. 
T am ‘nterested itn what. you krow. 
MR. SCHULTZ: Objection. 
THE COURT: Why? 
MR. SCHULTZ: He is arguing with the witness. 
THE COURT: He 1s not arsuing with the witness. 
The witness said he imagtnes and he was possibly asked by 
Mr. Lassoff, "I don't care what you Imagine." 


The hospital record shows what was operated on as a 


A It must have been taken out of the right postertor 


’ 


aspect because that was he only side that was opened. 
Q You mean they didn't remove the entire lamina? 
No, just a hemt-laminectomy. 
Q Doctor, if 1 told you that all or nearly all of 
the disc was removed, would that have an effect on your 
opinion? 


A Ail of the disc? 


Lo) 
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THE COURT: Or nearly all .f it. 

A Not necessarily. 

Q Didn't you just say that the reason Fe wouldn't 
have poin on the left ts they only took out the right side 
of the disc? 

MR. SCHULTZ: Objection. That is not what he said, 
your Honor. 
THE COURT: Sustained. 

A They could take out much moreof the disc with the 

hemi-lamitnectomy than the right side. 


Q What does exciston of the disc mean? 


A\ Tt means you open the membrane and if the disc 


has popped out you shell it otf. 


Q What does shell it off mean? 


A The best definition I can tell you is of certain 


tyzes of operations that have a nubbin sticking out of the 


top end of it ard you remove that nubbin. 


Can you tell us with reference to the dise and not 


an orange? 


THR COURT: JT don't know what you want along that 


line. The doctor says according to the operative report 


they could have taken out all or most of it even though he 


went through a hemi-laminectomy. 


MR. LASSOFF: T toucht he dented that. 


Fe 
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THE COURT: No, he did not deny that. 
Doctor, assuming for the moment that the scarring 
that te listed in the surmical report its-there -- 
Wait a minute. Let me -et that. 


Q We are referring to the operation, the laminectomy 


or the hemi-laminectomy that '1as performed in December of 


AGT. 


A Rirht. 


Q And assumin;; that vhe surgical report is correct 
and there 1s marked adherent scarring and fraying of nerve 
tissue, what, if anything, can be done to correct that 
situation? 


A What did you say, what kind of nerve tissue, frayed? 


Marked adherent scarring and frayed nerve tissue. 


I don't know what you mean by frayed nerve tissue. 

Q Doctor, would you look at the operative report 
and tell us with specific reference to the word "frayed" 
what does it say? 

A I don't know whether the nerve root was frayed unless 
from the surgical procedure. It may have been the tissues 
around the nerve. 

Q What does it say, Doctor? 

THE COURT: Read what it says, Doctor. 


It says, "The nerve root was seen to be markedly 


Lie) 
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adherent with scar and frayed." 


522 


Q What does that mean? 

A It may mean the scar that was frayed. Nerves 
don't get frayed like that. 

Q The scar was frayed? 

A The scar tissue may have been frayed. 

Q Whot do you do about that? What can you do to 


correct that condition? 


‘\ You may try to clean it out. They did some cleaning 


out there. 


6) Well, assuming that it's still there, there is 
still-scarrins there, what do you do? 
MR. SCHULTZ: Objection, your Honor. 
A You can't do anything specifically. 
THE COURT: Overruled. 
*) I didn't hear your answer? 
A What's that? 
Q What 1s your answer? 
A They clean it out as well as they can. 
Q Assuming you closed the man up and there is still 


do? 


MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 


pain there and the pain comes from the scarring, what do you 
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A You do what they did here. They did another 
myelogram, they did a rhivotomy. 
Q What was the purpose of the rhivzotomy? 
To relieve pain. 


And 1s t:at a radical procedure to relieve pain? 


It is not an everyday procedure that you want to 


under:so. 

Q In terms of medicine, is it a type common, and 
neither ts a lamtnectomy, is a rhizotomy more radical 
than a laminectomy? 

A It is an entirely different procedure. 

Q Doctor, if a rhivotomy is performed, is that an 


attempt to destroy or deaden parts of the nerve roots? 


MR. SCHULTZ: Objection. 
THE COURT: We have gone through that. 


Q Incidentally, a myelogram was taken as recently 


as July 28, 1975, and that myelogram has been read by Dr. 


Kaplan as showing a defect at the same level, L4-L5, 
which Dr. Kaplan stated was probably due to scar tissue 
as well as possibly a repeated herniated disc. 
Would you agree with Dr. Kaplan? 
I would say that it's a possibility. 
Q Doctor, J] want you to assume for argument's sake 


that on June 30, 1972, my client, Mr. Chiarello, a man with 
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no history of prior tnjury or accident, while sitting 
inhis car stopped on the Bayonne Bridge was struck in the 
rear by a bus with enough force to throw him backwards 
and snap “he front seat, the driver's seat of his car, so 


that he fell flat on his back and then propelled the car 


forward tnto the car in front and when the car he was in 


struck the car in front he was propelled upward again, 
beine draped over the steering wheel, that he was seen by 
a Dr. L. Jackson Spitz, who found a low back derangement 
and acute torticollis on July 3rd of 1972, that he was 
treated by various other doctors until January of 1973, 
when a myelogram was performed at the Richmond Memorial 
Hospitel in Richmond, Vir;zinia, which myelogram was read as 
showing a herniated disc at L/-L5. 

Doctor, in your opinion, with reasonable medical 


certainty, was this accident a competent producing cause 


of these injuries? 


MR. SCHULTZ: Objection. 
THE COURT: Sustained. 
THE WITNESS: What's that? 
THE COURT: TI sustained the objection. 
Q Doctor, can you think of any surgical procedure 
that would alleviate Mr. Chiarello's pain if it is due to 


scar tissue on the nerve roots at L'-L5? 


Ss = 8 


a cane 
oo  — 


ba 
bs 
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MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


T don't know of any rij;zht now. 


Is it a fact, Doctor, that any surgical procedure 


such as a spinal fusion or an exploration or excision of 


a disc would create more scar tissue? 


f\ 


Q 


Well, we don't know that there is a disc right now. 


3 


If there was a disc and if there was scar tissue 


there and you went in to remove it, would that in 


and of i 


QQ 

‘el 
surgery? 

A 


@ 


self create more scar tissue? 


Theoretically, yes. Actually, I can't say. 


Incidentally, Doctor, do you do this type of 
What's that? 

Do you do this typeof surcery? 

Not these days. e 

How long has it been since you have done any of 


About 45 years. 

How long? 

45. 

About 45 years. 

Doctor. 


MR. LASSOFF: Thank you, 


THE COURT: Redirect. 


1186a 
gw/lf Gould-Redirect 
REDIRECT EXAMINATION 
BY MR. SCHULTZ: 


Q Doctor, I believe you told us that part of this 


sentlema 's neurological findings thut you saw were psycho- 


penic:, is that-correct? 
A That's correct. 
By psychoxenic you mein that it was in his 
opposed to orzanic, {ts that correct? 
A That's correct. 
Q Doetor, did you have an opinion as to what would 
happen -- withdrawn. 
bo you have an opinion as to what wili happen to 
those psycho,;zenic complaints after this litigation ts 
terminated? 


A The psychogenic iosses will shift very often. You 


get them in a patient mone side one day and the following 


day ycu see him he Pv: them on the other side. Almost 


anything will change it or cause it to disappear. However, 


even during its presence, as J said before, it's not disabling. 


MR. SCHULTZ: No further questions. 
THR COURT: ‘You may step down. 

(Witness excused) 
THE COURT: You mentioned Friday, Mr. Scnultz, 


you wanted to comment on the failure of the plaintiff? to 
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2 |. ¢all Dr. Gervins. {3 T gather it, Dr. Gervin 1s not 
! 
3 subject to subpoena nor is he under control of the plaintiff. 
] 
4 Consequently, if you were to comment on {ft I would jinve to | 
5 || tell the jury that he was equally unavailable to both sides 
6 || and they can draw no inference. I think you ougnt to know 


that before you mke any comment on his fatlure to call vr. 


§ | Gervin. 
? MR. SCHULTZ: ‘They produced Dr. Leone who 1s not | 
P 10 subject to subpoena. 
n | THE COURT: He came voluntarily. Gervin is not if 
- | subject to subpoena and because he happens to be e doctor 
e he is not under what we call control of a party. If he 
e {3 mot under control, he 1s not subject to subpoena, he is i 
ib unavailable to that party unless he will come voluntarily. 
16 MR. SCHULTZ: My problem with that, Judge, and 
6s I respectfully take exception to what you said, I know 
1g 


that defendant's doctors who are not called who are not 


to call them -- 


” subject to subpoena, it's always been stated that the failure 
THE COURT: Never heard it. If somebody makes 


that statement in summation, you have a right to request the 


judge to make a charge to the jury that he is unavailable 


pursuant to compulsory process or control and, therefore, 


he is not -- no tnference can be drawn fron the fatlure to 
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calli him. 


MR. SCHULTZ: All right, your Honor, you have ruled 


and. that's. 716. 
.H@ COURT: TI want to tel] you. You have Indicated 
you were -oin:s to speak about Dr. Gervin. 


How long have ym got? You have another doctor 


MR. SCHULTZ: I have the other doctor and TI have 
maybe another witness or two. JI am not Sure yet. 

THE COURT: Does that finish your case? 

MR. SCHULTZ: Yes, sir, the doctor and either one 
or two more witnesses. 


THE COURT: We will see if we can get them all in 


MR. SCHULTZ: JT would respectfully request that 
it is now, as JY see *t, ten after three. I know I will be 
awhile with Dr. Baird. My other witnesses I didn't indicate 
that ~ wouid use them today. 


THE COURT: Then we will go to the jury tomorrow. 


(Recess ) 
THE COURT: You may proceed. 
MR. SCHULTZ: Dr. Baird. 


BAR NE T ® BAIRD, called as a 
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witness on behalf of the defendant, having been first 
duly sworn, was examined and testified as follows: 
THE COURT: All right. 
DIRECT EXAMINATION 
BY MR. SCHULTZ: 


Dr. Baird, where is your office, sir? 


A IT am in Hialeah, Florida, which !s right outside 


of Miami, 2825 Kast Fourth Avenue. 


Q Doctor, are you a doctor duly licensed to practice 


medicine in the Stave of Florida? 


A Yes, I am. 
Q Are you licensed in any other state? 


A Yes, sir, New York and Alabama. 


Q Doctor, do you have any specialty? 

A Yes, sir, orthopedic surgery. 

Q Doctor, would you be good enough to tell us when 
you got out of medical school and where you went? Give us 
your educational backpround, if you will. 

A Yes. I graduated the University of Alabama 
Medical School in 1949. I had a year of internship at the 
National Naval Medical Center at Bethesda, Maryland. I 
had a year of surgical residency at the Lloyd Nolan Hospital 
in Alabama. I had two years in service, Air Force and Navy 


primarily itn orthopedic surgery. Then in 1953 [I had a three 
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| year residency proyram at the Columbia Presbyterian Medical 


3 Center in New York City in orthopedic surgery. Then I went 


4 | down to Florida in 1957 and have been practicing orthopedic 
5 | surgery there since tlien. 


an Q Doctor, do you have a specialty in any way? 


7 | A ‘es, sir, I am an orthopedic surgeon. 
8 = 
Q Sir, do you have any special degrees within your 

9 | 

t spectalty? 
" } 4 Yes, sir. I am an -- I belong to most of the usual 
il i medical associatm:s, American, Southern, Florid« ‘ Dade 
2 | 


County Medical Assoctations. That's where I practice. Also 
the Florida Orthopedic Society, Miami Orthopedic Society, 
also I am a fellow of the American College of Surgeons, 
I ama fellow of the American Academy of Orthopedic Surgeons, 


and I am a diplomate of theAmerican Bard of Orthopedic 


Sur-zeons. 


Q Doctor, when did you become a diplomate of the 


American Board of Orthopedic Surgeons? 
A 
Q Doctor, would you tell us how one becomes a 
diplomate of the American Board of Surgeons? 

THE COURT: Haven't we fone through that with the 


other doctor? 


s 2 @ SB 


MR. SCHULTZ: If your Honor please, I believe it's 
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2 || slightly different to become a diplomate of orthopedic 


3 surgery. I am not positive. I think he has to perform 
4 || operations. 

| 
5 | THE COURT: Tne doctor is qual!lfifed as an orthopedic 
6 surgeon, as a specialist and as an expert. I don't think 
4 we have to :o into this azain. 
. Q Dr. Baird, did there come a time when you examinnd 
oe ae ae 

| Mr. Thomas J. Cniarello? 

i 
_ A Yes, sir 
i d Incidentally, Doctor, [ oelleve -- iwill get my 
. | rec ‘rds out here so I am not mistaken -- sir, were you 
. questioned about this case sometime in January 15, 1976? 
14 

A About that time, yes. 


Q Doctor, when did you examine Mr. Thomas J. Chiarello? 


Just about a year ago, February 5ti of '75. 


Sir, where did that examintion take place? 


At my office in Hialeah, Florida. 


Doctor, did you take X-rays at that time? 


A Yes, sir, I did. 


bo you have them with you? 


A Yes, O16, J do. 


Now, Doctor, I assume that the examination -- with- 


drawn. 


bid your examination concern itself with the orthoped}c 
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| aspect of this rentleman? 


Q In conjunction with that, did you conduct a neurologifa 


examination? 


| 
3 A Yes, 1¢ did. 
| 
| 
t 
| 


| ‘ 
7 Q Now, Voctor, would you be good enough to tell us, 
a | 


“fyven any records before you conducted your examina- 


were you 


tion? 


10 | i Yos, IJ had miltiple records, well, before or dur‘n= 
examination. 


voctor, did yo. examine the operative report that 


13 |) was contained fn the hospital record pertatnins to this man? 


u 


Doctor, would vou be good enough to tell us, if you 


the examination that you conducted, and do it piece by 


W piece and sive us your findings, if you will. 


I took 2 history first, and briefly he had been in- 


volved in an accident in June, June 30th of '72, when hiscar 


was hit from the rear by another car, knockinm his car into 


hours later he said he had pain more inthe neck area and the 
low back area. He also said he had pain in the right 


21 the front. He said he had no tmmedtate pain but a few 
| shoulder down to his finzters. He sa'd the day after the 
| 


- £ @& Ff 


aecident he was seen by a vr. Rothman In Staten Island who 


1193a 
1 pw /1f Baird-Direct 935 
2 $n turn referred him to a neurologist whose name Mr. 
3 | Chiarello couldn't recall. lie was then examined and X-rayed 
4 and fitted with a collar for the neck. He then was ziven 
5 therapy treatments for about six months or so. He said he 
6 | had no real chanze in his symptoms, therefore he went to 
7 | an orthopedic surseon in Staten Island who examined him and 


8 referred him to another neurosurseon whose name he couldn't 

, ! recall. He then went to Richmond, Virzinia. TI believe he 

10 ha: 3a cousin who 1: a tynecologist there, who sent him to 

i | a Dr. Rennie. I saw Dr. Rennte's report. He apparently 

12 | was hospitalitred tn Richmond for five days tn January of 

18 | '73 and a myelo;sram was done of the neck and the low back, 


showing a small defect in the middle or central aspect. 


Q Doctor, IT don't mean to interrupt. The history 


” has wen done. Jam just asking you at this point in the 


interest of time, will you tell urs what you did with relation 


to the examination of this gentleman. 


a MR. LASSOFF: If your Honor please, the doctor 


may need this information as the basis of his examintion. 


* THE COURT: It 1s not goinz to be read to the jury 


now, Mr. Lassoff. 


A Then briefly, I went over his history and the reports), 


hospital reports, operative report, and some of the medical 


reports from the other doctors. Briefly, he had surgery in 
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December of '73 and a rhizotomy 1n October of '7/+, and then 
I saw h‘m in February of '75. 

\t the time I saw him I then asked him -- what JT 
do is T . art at the top and work down, startin; with the head, 
did he have any problems with the head. He said he was 
naving headaches !n the occipital area, which is the back of 
the head, comtns on about two or three t'mes a week, 


come back h7re, over the top and over to the fo:ehead, coming 


minutes to a couple of hours. He was also complaining of 


On two or three times a week, lasting anywhere tiom fifteen | 
| 


Some sorenes:: {tn his neck both when he was sitting 
there without movin-; 1 and he said that moving his neck 


didn't really cause any discomfort but if he turned it 


rapidly or turned it all the way to the extremes in any 


direction he would have discomfort in the neck. 


He said that he had no pain in either one of his 


arms but that his richt arm felt generally weak. I asked 


him about his back. He said that his back was giving him 
symptoms about all the time. ii2 said it was getting quite 
severe about 50 or 75 percent of the time. He said there 

was no pain in his ripht lez, however he felt, tc quote him, 
a deadnes: in his risht leg, where occastonally the right leg 
would pive way. He said that movin. his hack would cause 


discomfort. I asked him specifically, does moving your back 
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2 hurt you or does this hurt you? 

3 He said mov.og his back did hurt him. 

4 I then took a past medical history. Specifically 
5 || $n reference to his back and his neck. He said he had no 

6 prior injuries or symptoms or examinations or X-rays or 

7 treatments to the back or the neck before this accident in 
. ‘79, 

es He said he had no other accidents either before or 
10 after this one either with or without an injury and his only 
il hospitalization previously had been for a tonsillectomy 

12 


and an appendectomy. I then did a physical examination. 


13 He was undres::ed for the examination and an orthopedic 


gown was put on him, which 1s open down the back. He was 


a slightly obese, 38 year old man who wa.: using a cane 


in his right hand. He had a well-healed scar in the 


midline of the lower back area from his prior operation. 
I examined his neck. He had a fuil range of neck motion. 

i, Excuse me, Doctor. When you tell us you examined his 
Keck, would you be good enough to tell us how you conducted 
this examination? 

A Yes. I actually put my left hand on the neck so 
I could feel the muscles during the examination, put my right 


hand on top of the head and carried it bending forward, 


s © & 8 


bending backwards, turning to the riyvht, turning it to the 


oe 


nen wn 
E:T 


ua _- % 
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Jeft, tiiting it ‘to the right, tilting. 1% to. the. left 


and also ctrcumductton, carrying it around ina circle. 


He had a full range of neck motion. He complained 


of disco.:.°ort on the right side of his neck on bending it 


forward and on turninz tt to the left. He complained over 


here. There was no discomfort on turning it to the right 


or tilting it backward or on circumduction, in other words, 


carryinz it in a cirele. He had no spasm of the muscles 


either when he was standing at rest or during the motion of 
his neck. 


Doctor, with relation tc that, is spasm--would 


you Cellothe! Court what 


sti) aay 


1s? 


spasm 


iy Spasm, what I interpet it, it is a protective 


of pain in an area the body will involuntarily tense the 


mus¢cies on both sides gf the joint so as 


the pain so as to prevent joint motion and prevent you from 
havins more pain. 


Q In other words, Doctor, spasm is a tishtening of 


the muscles, is that correct? 


A It's an involuntary tightenins. It's something 
he doesn't have control over. 
Q Fine, 


Doctor. In other words, 


no control over a spasm? 


ae ee 


mechanism of the body that when you have a significant degree 


to; -= that: ts giving 


the patient has absolute] 


ars 3 = - i : i 
- Ay a R a ye Z <7 : : a : 2 4 
, ‘ ty ’ ‘ ; + - - 
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Correct. And did you find any spasm? 


No, he did not have any spasm. 
That 1s snot. wnder his control], 1s. that correct? 

A That's correct. 

Q And, Doctor, with relation to pain, is that -- in 
other words, in order to determine whether there is pain, 
you must rely on the patient telling you, 1s that correct? 

A Yes. 

In other words, that is subjective? 


It's a subjective finding, yes, sir. 


With relation to either presence or los: of rine 


that is within the control of the patient, is It not? 
A Well, that is a subjective thing. It's something 


I can't see or feel or measure. 


You have to rely on him? 


Yes. 

However, spasm he has no control over? 

Yes. 

And you found none? 

No. 

All right, proceed, please. 

I then checked his shoulders. He had a full range 


of shoulder motion in raising the arms all the way overhead 
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and also turning them all the way in, which is !nternal 
rotation and turning them all the way out, which is 


external rotation. He complained of some discomfort in 


the low tcch on raising, his ri,ht ari: over his head and 
some discomfort between the sioulder blades on turning his 
rimht arm back behind his back. 

I did a neuroloszical examination of his arms. 
His reflexes were what I would classify as sluggish, in 
other words, In the rane of one to three they would be 


a range of one. Two is normal and three is hyperactive. 


Q Doctor, you did this neurological examination 


of his upper extremities, is that correct? 


A Yes. 


Doctor, did the operation at L4 and L5 have anythireg 


with the nerves in the upper extremities? 
No, there would be no connection. 
Q Doctor, you found that his reflexes in 
extremities were sluggish, isn't that correct? 
A Yes. 
a) Doctor, in your opinion, did that have any connection 


whatsoever with this operative procedure at Lil and Ly)? 


A No, it has no connection. 


All right, Doctor, go ahead. 


As I say, his reflexes were sluggish, in other words,|, 
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checking the biceps and triceps back here and the flexor 
carp! radialis. They were sluggish but equal. So that's 
more or less normal. 
@ Doctor, before we go any further, you have said 
that they were slusgeish and equal. 


A Yes. 


Does the fact that they are equal and sluggish 


have any Indication to you or have any significance to you? 
A Yes, it does. If they are equal and slugeish, 
I would classify that as normal. 

C All right. 

A There wa: no atrophy of the muscles, including 
from the shoulder girdle up here in this area, the arms, 
the forearms or the intrinsic muscles of the hand. 

Q Doctor, when you say there wa:: no atrophy, would 
you be good enough to tell this Court and jury first of all 
what that means? 

A It means a wasting of the muscles or a decrease 
in size of the muscles in those areas. 

Q And you found no wasting? 

A That's correct. 

You found no shrinking? 
No. 


Did you find the movement. of the muscles of the arm 
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and hand -- could you tell us what your findings were with 
regard to that? 

A On checking his musculature, in other words, in 
“ripping, tiere is a balancing between the ones that 
flex or flex like this and the ones that extend so that you 
can expend a lot of effort but there 1s actua’ ly no pressure 
applied. You gust ti-hten both those muscies and balance 
them out. Tie function is normal, So it's not sisnificant. 

Did he have normal function? 
Yes. There was no apparent dysfunction -- well, 

what we do is we check -- there are three primary nerves 
tn the arms, the forearms: the ulna, median, radial nerves. 
There was no dysfunction of these nerves. I then did the 
examination on his back. On his back again I take 
him through a full ranse of motion of the back. He had ful 
range of motion !n bendin*s backwards and 1n bendtn, to the 
rivht and 1n bendin; to the left. On bending forward the 
patient would involuntarily just stop and wouldn't bend any 
further. 

Q What does that mean, Doctor? 

A Well, this is not what I would classify as an involun 
tary range of motion. In other words, some people in the = 
presence of pain cannot bend any further. when this occurs, 


you will have muscle spasm and the muscies will actually lock 


Megs 
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| 
| 
1 | 
| 
2 | the back so that you can't move !t. He bends that far and | 
3 | if the muscles are in spasm he doesn't bend any further. 
HI 
4 | Q Did you find any spasm in th's man's hack? 
pS. 
5 | A No, there wos no spasm in the back efther, either | 
6 | when he was standin... at rest or when we were go‘nz throurh | 
7 | the motionc. | 
, I | 
a, 8 | Q bid you find any splinting’ 
i | 
, | 8 No, sir. | 
| 
10 ¢ In hts back? 
t | 
, i | A No, I did not. 
Ke j 
12 | Q Doctor, those are sins which are not under his | 
13 - . Ra | ee | 
control, is that vrue? | 
i 
A Yes. 
| 
Q All rivht, boctor, would you continue, please? | 


16 A He complained of discomfort on bending forward, 


on bending backward and to the right, with no discomfort 


on bendins to the left, 


On heel and toe walking -- 

& Incidentally, Doctor, before we leave that, with 
relation to his hack, did you find any physical non-subjective 
abnormalities that a ed see? 


A That would be an objective finding. The only objective 


finding was the scar on the back. No other obygective findings}. 


C Did you find any other obgective f'ndings other than 


| % 
| 
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2 | the scar? 
3 | A No. 
} 
4 | Q Al rignt. 
| 
5 i A n eheckins his leas, T tricd to met him to heel 
6 | and toe walk. Actually what this does, we are not checking | A 
a anythin= except the power of the muscles that pull the foot | | 
s | up or the ankle up, rather, and the muscles that pull the | 
i 
9 ! ankle down. On the richt side he satd he couldn't do either | 


One, in other words, the one to pull 16 up oF pull 14 


11 | down. The left side was all richt. 


in other 


On checkin; out the muscles, however, 


words, with the patient sitting with the lers over the sis 


and checkin. the muscles that pull the toes up and pull 


the ankles up on the richt side, there was no weakness of 


these muscles that JI cou.d see would interfere with the 


patient's complain... 


Q Doctor, did you find any atrophy there? 


A No. JI measured both in the calf region and up 


above the knee. There wa: no muscle wasting. He measured 


sixteen inches on both calves and seventeen and a 


quarter inches supracondylar re:sion. 
Q Doctor, when there is no atrophy and no wasting, 


what does that indicate to you? 


s © & BB 


u Well, it. would indicate that there is no interference 
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ef the nerve supply to those particular muscles that are not 
wasted or atrophied and it would also indicate 
that you are not favoring that side, or one side or the 
other. 

Q Would it ind'cate to you, Doctor, that he {fs using 
those muscies? 

A That ts what I mean, that you are usin; 1t without 
favorin:. 

Q Doctor, when you asked him to do the heel and toe 
walking, what did he do? 

“s He just -- he wouldn't do either one. He would 
walk flat on his foot. 

Q Walk flatfooted? 

A Yes. 

@ What else, Doctor, please? 

A We did reflexes. There is a knee jerk on both 
sides. All of the reflexes again were sluzgish. All of 
the reflexes again were equal. I did three, the knee jerk, 
the ankle jerk and one under the foot called posterior tibial 
reflex which related to the ankie jerk, the same nerve roct. 

Q And you found them to be equal? 


A Equal but sluggish. 


“~» 
On both sidefs 


Rixht. 


| 
| 
| 
| 


| 
| 


| 


| 
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Q Does that tndicate to you, Doctor, any injury to 
the right -- to * nerve comin out of Lit and L5 on the 
rimht, the nerve root? 

fh .O, that would not indicate any ingury. It would 
be a normal reading. 

Q Doctor, if there was an injury or damajze to the 
nerve root at L+ and L5 on the right, would the reflexes 
be equal or both sides? 

A Only -- they wouldn't be poual if there wa.: some 
real nerve dysfunction such as a muscle weakness or somethirg 
of that. You could have some involvement with equal reflexes, 
though. 

4) Doctor, in your optnion, would the fact that the 
Knee jerks were equal on both sides and sluggish, do you 
have an opiniton as to whether or not there was any nerve 
root involvement at. Lit and L5? 

‘ Yes. I don't see any either subjective or objective 
actual findings to indicate nerve root damage at L4-5, 
particularly on the risht. 

Q All riztht, Doctor. What else did you do? 

I checked hts pulse, color and temperature. In the 
feet it was equal. In checking it for tenderness, he 
complained of tenderness about an inch and a half above the 


Scar on his back which the scar was at about L3. So this 
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would be at up about -- there are five vertebra in the back 


and we number them Ll, 2, 3, 4. So his scar went from 
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L3 down to the midsacrum. So he would be tender like from 
Ll down to the -- L2, rather, down to the midsacral region, 
which is down below the last joint. He also had tenderness 
out over the right iliac crest and the right buttocks. 
Which TI wouldn't associate with any particular finding. 


Q Now, Doctor, did you take X-rays? 


A Yes, str, I X-rayed hts neck and his back, low 
Doctor, those X-rays I believe were placed in eviaenc 
Yes, I have them here. 


( Pause ) 

MR. SCHULTZ: If the Court please -- 

MR. LASSOFF: That 1s an old marking. 

MR. SCHULTZ: You had offered them in, had you 
MR. LASSOFF: Apparently not. 

MR. SCHULTZ: I thought you had. 


MR. LASSOFF: I don't think we did. You mizht as 


well mark it as- exhibit again. 
MR. SCHULTZ: If your Honor p 3S T thou-vht these 


E MR. SCHULTZ: Can we have the box, please? 
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Doctor, did you take these X-rays? 
MR. LASSOFF: JI don't object to tlhe X-rays, Mr. 
You can. put 


(p-fendant's Exhibit & received in evidence. ) 


Q “cetor, these X-rays weré taken under your super- 


vision, were they? 
A Yes, sir. 
And what are they dated, please? 
February 5th of '75. 
Q Doctor, did you take X-rays of this gentleman's 


eervical spine? 


Q Would you be :scod enouyvh to come down to the side 
and put them in the box and explain to the jury what your 
findints were? 

A This 1s a side view of the neck bendiny, downwards 
like this to show motion of the vertebra. The spacing 
between the vertebra. This is the skull up here, the 
shoulders down here, the chin out here. 

T took two side views, one bending down and one 
bending backwards. That is an oblique view, that's oblique. 

This ts a side view bending backwards. He 1s 
facing in that direction. ‘There is normal spacing between 


these vertepras. Tne disc is normal, there is no evidence of 
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fracture. The aliznment is normal. The positioning 
{s normal. 
Q Doctor, put that back in there, please, will you, 
please? 
Doctor, how many vervives vertebra are there? 
There are seven cervical vertebra. 
Doctor, in between these cervical vertebra are 
spaces? 
Yes, sir. 
Are these spaces in part maintained by discs? 


A Yes, they are. 


Q Doctor, is the space between Cl, 2, 3, 4, 5, 6 and 


7, are they in normal alignment and in normal spacing in 
this photograph or are they not? 
A There is normal alignment and spacing, yes, sir. 
Q All right, Doctor. 
In reviewing the X-rays of the cervical spine, 
your opinion? 
That there were no abnormal findings in the X-rays. 
Doctor, did you find any neurological involvement 
with relation to any of the nerves that would come down 
through the cervical vertebra? 
A No, I didn't. 


Would they manifest themselves in the upperarm, the 


| 1208a 
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2 upper appendazes? 
3 A The ones that exit at that level would, yes. | 
4 Q Did you find any involvement in any of those? | 
5 A ioe | 
6 | Q All rivht, Doctor, would you now show us, did you | 
7 take X-rays of the lumbar spine, did you? | 
8 A Yes. de took iow back X-rays. This 1s a front 
9 || view from the back, actually. You are looking at it as if 


10 || you are lookin;, at the back of the patient so that the left 


11 is on that side. There are five lumbar vertebra, one, two, 
12 three, four, five. This 1s your sacrum here. This !s your 
13 || pelvis here. These are the limbs here. 


The little white spot you see here is the Pantopaque 
from the previous myelograms that the patient had had. 


w) Doctor, excuse me. This X-ray was taken obviously, 


sir, subsequent to this mentleman's operative procedure in 


'73- 


December of 


A Yes, sir. 


20 Q Would you be ;s7o0d enough to tell us or show this 


Court and jury, if you will, the interspace between L4 and 


L5? 


A Yes. That would be over on this side right here, 


this level here. 


9) Doctor, is that the operative site? 
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A That's the operative site. 


findings are with relation to the interspace between the Lt 
and L5 as of Pebriuary 5, 19/5? 

A In lookiny at these, you can see, at least it 
appears to me, that tnere has been a small amount of bone 


removed from the lamina on tne rizht side or the tnterior 


© Doctor, can you tell us, first of all, what your 


edee of the Li lamina, what we call Li. Lam*na is the arch 


that. z0oes across. 
Q Incidentally, voctor, do you do hemt-laminectomies 
and disc excisions? 

A Yes, we do. 

Q Not we. I mean you. 

A L. 

Q All right, Doctor. Is there anything significant 

in that X-ray that you should tell us about? 

f No. The significance is that it would confirm 
the history that he had hac an operation at that level and 
he ad a myelorram. Other than that, there is no finding. 

G Is there any evidence of a myelosram there? 

A Yes. 

Would you tell this Court and jury what it is? 
‘A This is a globule of the dye. I don't know if you 


can see it from back there, but there are several small little 


ay 
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2 | specs along in here which !s from your myelc-sram. 
3 -Q All right, Doctor, would you remove that. Do you 
4 | have any other photos of the lumbar spine? 
5 N\ “ac, @hls ts a side view of the back. I have got 
{ 
6 | two oblique views of the back but they really don't show | 
7 anything significant. 
8 On the side view of the back, this 1s the sacrum, 
9 fifth, foerc>c. third, second, first lumbar vertebras. 
10 In coming down, the dark spaces between the bones, the white 
s i naturally ts the bones, the dark is the disc between the | 
12 || bones. In comins down ordinarily you expect each successive 
- disc to be a little larger than the one above it. In cther 


words, as you come down at this level here, note the space 


between these two bones, this space {s just slishtly larger 


space. This space is larger here. However, if you look 


than that space. This space is slightly larzer than that 
here, this space to me ts slightly smaller than this space 


here. It's supposed to be smaller than this one. 


THE COURT: You keep saying; this space and this 


me ~ bet 
Go ~] fo) 
Ue Nem Nr ae eg el Se ade Cee caro 


_ space. The record doesn't know what you are talking, about. 
aa THE WITNESS: I am sorry. The L'-5 interspace is 
- slightly smaller than *he L3-4 Interspace and actually it 
- should by rights be larger. The L4-5 is smaller than the 
28 


| L5-Sl1 but it should be smaller. I read this as a dent in 


Ber 


Sree 


| 
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2 the area of the L'-5 interspace which would be commensurate 


3 with the patient's operation. 


4 | Q Doctor, looking, at that X-ray and the space between 

5 Li and 5, are you able to look at that Itnterspace, Doctor? 

6 A Yes, Sir 

7 Q ts the narrowin: of that space suffictent to 

8 cai se an impingement of the nerve? 

9 | A You wouldn't read an X-ray like that. Narrowin; 

iv of a space would have nothing to do whether a nerve was 

nN impingec or wasn't. 

12 G You cannot tell by that? 

13 A No. 

i Q All right, Doctor, thank you. 

15 Doctor, does that constitute the X-rays that you 

16 took basically? 

" fh Generally, yes. 

= MR. SCHULTZ: Could we have the box down, please. | 
( Pause ) 

* Q Now, Doctor, after having reviewed the X-rays of 

a the lumbar spine, did you reach a conclusion with relation 

. to this man's lumbar spine? 

= A Yes. 

a Q What was that opinion, sir? 

25 


® 
| A A: I say, my conclusion would be that the patient had 


es ‘ peer eee ir ee 
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some narrowin:: of l/!-5, did have some radio-opaque dye within 
the canal and had evidence that he had an exploration at 
L4-5 on the rirht side. 

8) How, Doctor, did you review the operative record 
of the Golden Isles Hospital? 

A Yes, Sif, I did. 

Q And, incidentally, Doctor, you spoke to me for 

first time on January 15, 1976; isn't that true? 


A Yes, sit. 


Doctor, did we discuss this operative procedure 


your report today at lunch time? 


Q Now, Doctor, would you be good enough to tell us 


where this operation was first commenced, in other words, 
where did they first so in? 

A He was placed, according to the report, face down 
on the table under seneral anesthesia and they made an 
incision over the back of L3, Lt and L5 down to the sacrum, 
Sl. They first went in at the L3-4 interspace. 

C Doctor, when they went in at the L3-/+ space, the 
surgeon did this, is this correct? 

A I would presume so, yes, sir. 


Doctor, that was not the scene or the site of the 


m Ff 8S SE 
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A No. The reading on the myelomram had been at L4-5. 
Q In other words, Dector, they went in at the inter- 


space above the orizinal or the scene or the site of the 
tnjury; is that correct? 

A It would appear that, yes. 

Q Doctor, then what did they do? Did they then go 


fnto LA and b>? 


A Yes. There was a nesrative exploration there. They 
went in at I/t-5. 
© Between the time they went in at L3-4, did they 


send down for more X-rays? 


A No. Actually they got an X-ray in the operating room. 


They sent down and had a man come up. 
© They brought the X-ray up? 
A Portable X-ray. 


MR. LASSOFF: I object unless there is something 


like that in the record. I don't know if he is reading from 


a record now. 
THE COURT: Is that in the record? 
THE WITNESS: Yes. 
THE COURT: He says it is in the record. 


MR. LASSOFF: May we have that part read, your 


THE WITNESS: "Initially the 3-4 interspace was 
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2 || "Identified and opened but it was a negative epidural 

3 exploration. X-rays confirmed that we were at L3-/) and 

4 || our attentton then went to Li-5." 

5 | SHE COURT: All right. 

6 Q Now, Doctor, in that operative report it indicates 

7 that there was scarring -- JT wil) read it myself so I am 

. correct. 

iy | MR. LASSOFF: Your Honor, may we have the witness 
: 10 testify what the report Indicates and not Mr. Schult7? | 

Il | THE COURT: Let the doctor read it. | 

v | MR. SCHULTZ: If your Honor please, Mr. Lassoff 

13 | was asking, the same questions. I objected. 

| THE COURT: Mr. Schultz, ask the doctor to read 


what you want him to read. 


" MR. SCHULTZ: May I look at this, then, if your 


Honor please? 


Doctor, would you look at the operative record 


x 


down at the bottom whre it talks about the nerve root? 


A Yes. 


Q Would you read that, please. 


h Starting with, "The nerve root was seen"? 


O Yes. : 


A "The nerve root was seen to be markedly adherent 


s £ @ Ss 


with scar and frayed." 
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2 Q Doctor, 1s it possible for you, 1n your opinion, 
3 | is it possible in your opinion to determine when that scar 
4 came into bein? 

5 A No, I can't age a scar. In other words, if I 

6 || look at a scar, I can't tell whether it's been there any- 
7 where from three months to ten years. 

8 7) N» way of telling, is there, Doctor? 

A I can't tell. I don't know if anyone can tell. 


10 I can't tell. 


eninpe casos eminence te Mt AON ACL CCL 


i Q Doctor, scarring, what does it come from? 

- A Scarring 1s a couple of things. It's a normal 

_ aging, process and also it's a repair type of process by 

" the body, where you can have tearing or + Souris. which is 


bi injury -- trauma is injury -- to an area causin* bleeding, 
the bleeding, then turns inti clots and turns into fibrous 


tissue which is scarring. 


Now, Doctor -- 


Q 


There are other things. You can have 


A Excuse me. 
infection in an area that could cause scarring also or any 


infection would be -- inflammation from an infection. 


Q Doctor, does scarring by itself such as described 


in that operative report, does that cause pain? 


A Well, scarring 1s sort of like X-ray changes, let's 


me & 8B BS 


say, ina back. All of us as we zet older set X-ray changes 


or arthritis in our back, but with the X-ray changes you 

can't tell even if they are severe who has pain with them 

and who hasn't pain. Also as we age all of us get scarring or 
fribrosis or loss of elasticity of our tissues in the 

spinal canal so that we all have scarring. Some of those 


people will have symptoms and some will not, but ycu can't 
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tell who's who. 
Q De ztor, scarring in and about the area of this 


operative stte, Doctor, does that always come from trauma 


or can it come from natural causes? 

S It's usually trauma, either a trauma over a short 
period or trauma over a long period, in other words, increased| 
amount Of Wear and tear at) a particular level. This 1s a 


day-to-day trauma, repeated Insults to that one area. 


comes from something of that nature. 

Doctor, in your opinion, if a man were 
in the stevedorin:s business and lifting weit.hts over a period : 
of ten or eleven years and not as a weight lifter, I | 
mean as a stevedore, lifting pounds from one to a hundred | 
pounds, in your opinion over that period of time would that 
be capable of producing scarring and wear and tear on the 
tissues? 


MR. LASSOFF: Objection to the form of the question, 


your H nor. 


i2Zliva 

Baird-Direct 
THE COURT: Overruled. 
MR. LSSSOFF: May I point out there is no testimony 

frequency, once a day, a hundred. 

THE COURT: Overruled. 
What was the final question, could it? 
MR. SCHULTZ: Read it back, please. 
It ¢ould or it couldn't. 
(Question read) 
Yes, it would be capable of doing that. 

Q Now, Doctor, after having examined this man, did 
you reach a conclusion with reasonable medical certainty 
and in your opinton can you tell us is this man capable 
of performiny any work? 

A Yes, he can work. I want to disqualify myself as 
an occupational expert as to what different jobs are, but 
I would recommend he not do any lifting, say, of over 30 
pounds. I would recommend he not do any jobs that require 
repeated lifting or repeated bending or any jobs’ that would 
require him workini; in a bent over position for any period 
of time or any prolonged walking or prolonged sitting without 


being, able to take a break. 


Q Did you reach an opinion, Doctor, as to whether 


or not this man had any disability of the body as a whole? 


A Yes, I did. 


— 
— 


s = @ 8 


1218a 


gw/if Baird-Direct 558 
Q And what was your opinion as to that? 
A As far as the neck is concerned, i don't really 


feel there ts any disability in that area. As far as the 
low back .s concerned, I do feel that he has approximately 
ten percent disability of his body as a whole as a result 
of the {tndings in his back. 

@ Doctor, could you tell us in your opinion, is he 
capable of valkinz without a cane? 

A Yes, in iny opinton he ic. 
@ Doctor, did you notice in which hand he carried 
his cane? 

A Yes,;he carried it in his right. hand. 

Q Doctor, in your speciaity as an orthopedic surgeon, 
do you advise patients as to the use of a cane or walkers? 


A Yes, quite a bit. 


THE COURT: Canes and walkers are different, aren't 


THE WITNESS: Yes. 


MB. SCHULTZ: All Fient, sir. 


& When I talk about a walker I talk about the Canadian 
walker. 
THE COURT: Canadian crutch they call it. 
Q I am sorry. JI will withdraw it. 


Do you advise people as to the use of a cane and a 


pe 


es ££ 8s 
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Canadian crutch? 

A Yes. 

Q And a Canadian crutch, would you tell the Court and 
jury exactly what that is? 

A You have probably seen them. This is the one where 


it is an aluminum strut with a cut in the middle that fits 


around the wrist 


a hand zrip 


actually 


ie) 


s 


on the acm. 


vol 


Et 


50 


shonld 


_ ed 


holds 


aetand 
wit etke 


aon woawyYr 
wee yume 


the crutch there. 
that comes out at a right anyvle. 


erutehad 


we 


Then 


You stand 


This is different t.an the other type of 


crutch which comes up to the armpit. 


Q Right. 
right lower appenda ze, 
and you prescribe a cane, 


the cane in? 


Doctor, 


if there Js 


what hand do you have them carry 


a 


{n other words, 


weakness in the 


the ri;ht lez, 


it has 


A They carry it in their left hand so that when they 


put treir weak or painful right ies, down they take most 


of the weight on their crutch on the other side, or cane. 


Q Doctor, 


of orthopedic survery? 


A Yes. 


is that the accepted procedure 


Q Is that accepted in the states of Florida and 


New York where you are licensed to practice, and Alabama? 


| A It's general practice, yes. 


FRAP RF A RR 


in the field 
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2 Q Doctor, there is a report in that hospital record 


about frayed. 


Doctor, does frayed or fraying, does that come -- 


how does that come tnto betng, that fraying or frayed? 


Fraying !s something -- in other words, fraying 


would be like a mop, in other words, a bunch of fingers. 


This is a mechanical procedure. It's not something -- 


it ls sometring that ha. to be mechanically injured to fray 


Q Does that come from trauma or does that come from 


the operative Intervention, in your opinion? 


Probably In tryin« Go work the merve over to the 


, 


midline, 1t would occur at that t'me, especially if there 


” are adhesions in the area. It milzht be very difficult to get 
6 | it over there. 

" a Would that be part of the operative procedure? 

» MR. LASSOFF: Would Mr. Schultz allow his own witness 
= to finish his answer. 

” 3 Did ff Interrupe you, voctor? 

” 1) I said particularly if you were having difficulty 

- in pulling it away fromthe adhesions. 

™ | Q Did you want to say anythtng after that? 

" A No. 

= | ( Doctor, did that happpen, !n your opinion, during 


RR OER RE RC ERRNO ee ER 
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2 the course of the uperatton or itn the course of sustaining 


the injury, if any? 


4 |i A Th AL's 29 70 was, would assume it occurred at 


the operation. 


Q ili riche, boctor. 
boctor, did you read the report in the Golden Isles 


Hospita}] about the medical examination? 


a ‘ Yes. 


10 c voctor, 7 wait you to tell this Court and jury, 


did the nedical report tndicat> that this man haa hypertension? 


I don't have the report here. JT don't recall. 


here. 


Tt have it 


- MR. LASSOFF: If your Honor please, Mis was ‘one 


through in detail. It 1s not in the doctor's report. we 


are now going beyond his report. 


ee THE COURT: Jt seemed to me ft 15 in the hospital 


record. 


MR. LASSOFF: We concede it 1s in the hospital 


record. 


‘THE COUR‘: T assume he wants to ask the doctor 


stion: ahout it. 


You asked about hypertension? 


fF) Yes. Does 1t indicate in this report, sir. that: he 


had hypertension and takes Arlidin? 


is) 


to 
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A I don't see anythin, about Arlidin nere. is 


does ment!on h’s blood pressure 1s 1/0 over 104. 


7] Turn the pare. 

‘A : 

f Be 

Q bown further, Doctor, it indicates smokes three to 


four packs of ci-arettes a day, is that correct? 


& bofor,. %t also tndieates that hic Glood pressure 


is 140 over 104°? 


fh Yes 1ST. 
Q Doctor, the 110 ts what rate? 
A It's what you call systoltc. 


And the 104% - 


A Relaxing rate or diastolic. 
Q Doctor, could you tell us in your opinion whether 


or not -- what !s your optnion with relation to the diastolic 


rate? 
A T call the diastolic hish. 
Q Doctor, ‘n your op!nion, a man of 39 or 38, who 


wei:hs 260 pounds, who 1s hypertensive -- 


MR. LASSOFF: Objection, your Honor, rivht there. 


There is no testimony the plaintiff ts hypertensive at this 


time. 


THE COURT: Ts there any record as to his blood 


2A 
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pressure taken at any examination in the last year? 


MR. LASSOFF: No, your Honor. 

MR. SCHULTZ: No, there isn't. 

THE COURT: At that time you will have to frame 1t, 
the jury knowing there !s .no present evidence of hypertension. 
Q Doctor, J want you to take into consideration that 
this man tn bLecember of 1973, was hypertensive, smoked 
three packs of clivarettes a day, wet:thed 260 pounds. Do 
you have an opinton, Loctor, as to whether or not that 
factor or those factors wo:ld have any effect on his life 
expectancy? 

f Yes. All of those would have a deleterious 
hermful effect on his life expectancy, overwetrht, hypertensiv 
and smoking. 

Q Doctor, T want you to assume now that this gentle- 
man at the present time weighs 260 pounds, smokes two packs 
of cir‘arettes a day, could you tell us, sir, whether that 
would have an adverse effect on his life expectancy? 

A I would expect it would have an adverse effect on 
his life expectancy, yes. 

MR. SCHULTZ: TI have no further questions, your 
Honor. 

THE COURT: You may cross examine. 


CROSS EXAMINATION 


: 
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3 Q Doctor, when Mr. Chiarello came te you did he 
4 || bring certain materials with him for you to examine? 


& | A T believe he-did, yes, <ir. 


2 || BY MR. LASSOFF: = 
| 
| 

6 | ¢ vid he also bring you an authorivation to inspect | 


~) 


the hospital record of the Golden Isles Hospital in Hallandale, 


8 Florida? 
9 | THE COURT: Does it make any difference? The 
10 || doctor said he looked at then. 


11 | 4 I don't specifically recall that, but I have seen 


5 i = + - . ‘ } + § Sh 
12 1 those records. I think he brought them in with him. 
| 
| 


What T am asking you about specifically, boctor, 


did you have authorization to .;0 to the hospital to 


and myelograms ? 
=) 


look at the X-rays 


16 A Not to my recollection. 


Did you ever ;"o to the hospital to look at the 


and myelo:-srains? 


19 | A No; 2 .did mot. 


Q poctor,; isn't ita fact that a herniated disc will 


not show up on an ordinary X-ray? 


A That's correct. 


Q Isn't it a fact the test used to ascertain whether 


or not there has been a herniated dise 18 a procedure called 


yelozram? 


lapaw ARES StEnts Bee © 
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Q And is this procedure mt only to prove the presence 
of a herniated disc «'t to locate the site of a herniated 
dise? 

A Yes. 

*) And 1s 1t a fact in New York and possibly in 
Florida that nc orthopedic or neurosuryeon would perform 
an operation to remove a herniated dtse without a myelozram? 

SCHULTZ: Objection, your Honor. 
COURT: Overruled. 


majority of the doctors would do a myelogram 


Q Doctor, when you were here a couple of months ago 
did you ir?k at the myelograms that were taken? 

A I don't recal1. I think I glanced at them. 

Q Doctor, would you take a look at the myelogram 
taken at the Golden Isles Hospital prior to the surgery 
and tell the Court and jury what it reveals to you? 

MR. SCHULTZ: Objection, your Honor. 
THE COURT: What exhibit are you referring to? 
MR. LASSOFF: Plaintiff's Exhibit 15 in evidence. 


THE COURT: Objection overruled. 


This is December 3, 1973. 


Correct. 
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Q This ts a cervical myelogram of transtable type, 
cervical. JI am just trying to get these out of the way. 
This ts cervical. 


“he cervical myelogrzims are neyative, are they 


A ihe doesn't show anything, In particular there. That's 
eervyical.. That 1s anvordinery cervical, X-ray. This: is an 
ordinary low back X-ray, side view. 

THE COURT: Ts, .there .anythine on It? You .say 
an ordinary side view low back X-ray. Does it reveal any- 
thing? 

THE WITNESS: There ?s.a@ Jattle thine at. 4-5, 1t 
looks like a little thing, but I can't make a good determina- 
tion because I only have two spaces to compare it to, your 
Honor. 

THE COURT: All FrileaAt. 

f This is a side view of the neck, also, and bending 
forward film similar to the ones that I have. 


These are cervical X-rays, front view. This is 


view of the neck with the mouth open. 
You don't have any myelovrams of the back here. 
Q Doctor, maybe they got put in the wrong folder 


by mistake. 


just a front view of the neck. This is what you call a odontoid 
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A Let me see what these are. These are Golden Isles, 
December @nd and 3rd. 

Me Here are a couple of more, Doctor. These must 
be the myelograms. They must have gotten into the wron,: 
folder by mistake. They have the same dates on them. 

A This. is the 3rd of December, Golden Isles. This 
is sitting again as if you are looking at the back of the 
patient so his left is on this,side and the KR is on the 
other side where the R is. This is the last joint down. 
This is L5, this is Sl. The nerve roots on both sides are 
equal. This is L4, this is L5. On the right side you have 
sot a little indentation but actually it's more of an inden- 
tation, according to this marker, on the left side. This is 
an oblique where you are lifting the left side up so you 
can look down sort of obliquely at the left side of L4-5, 
showing that there is an indentation on the left at L4-5. 

Q What does that mean, Doctor? 

A This could be scarring, it could be -- it's called 
epidural pressure at that level. 

Q Was the myelovram taken before the operation, 
Doctor? Doesn't it show more than scarring? 


A These are dated December 3, 1973. The operation 


was the 5th, I believe. 


Q Doesn't that show the presence of a herniated disc 
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as wel] as scarring? 
AS It could be scarring or disc, either one, yes, sir. 
This 1s an additional view taken the same date, 
same hosp'tal. One is again -- the right side is on your 
right as you are looking at the back of the patient with 
the patient tilted up toward you. I don't know Af -Ghissis 


Li-5, but there 1s an indentation on the right side at this 


level and then tilting, the other way at Li-5 while tilting 


the other way there is an Indentation on the other side. 
It 1s a bilateral defect at that level. 


Q What does that bilateral defect indicate to you, 


Doctor? 


I would interpret that as a disc or scarring, either 


Herniated disc and/or scarring? 


Yes, sir. 


MR. LASSOFF: May I have those two X-rays which are 
really the myelogram, your Honor, marked as Plaintiff's -- 
THE COURT: 15A and 15B. 


(Plaintiff's Exhibits 15A and 15B received in evi- 


dence. ) 
Q Doctor, when you were here the last time, you looked 
at the myelograms that had been taken at the Memorial Hospital 


on July 28, 1975? 
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A iI realiy don't know. 


Q Would you take a look at them, Doctor, and tell us 


what, if anything, they reveal to you? 
THE COURT: .16%,.B and C? 
LASSOPF: . Yes; .your» Honor. 
is dated July 28, '75. It's what you would 
call a transtable myelo-ram of the lower imbar area. 
What you are look!n: for actually !s this dye as the patient 


is lyiny, on his stomach. The dye is heavier than the fluid 


in the cinal so the dye will tend to gravitate down toward 


the ground. So you are looking to see if there is anything 


bulging at the disc spaces that the dye can't cover. I 
would interpret this transtable as a negative lateral 
myelosram coverings L3-/+, 4-5 and L5-Sl. 

Q Which one is that? 

A 16A. 

16B was taken 7/28/75. I think I have got 

4t right. This looks like this is the left side to your 
left again. So you are looking, at the back of the patient. 
This is your sacrum down here. This is toward the head. 
This is your fifth vertebra, this is your fourth vertebra. 
So on the right side at L4-5 again you have your biockage 


or defect at that level on both the rizht and the left 


sides on two oblique films at that L4-5 level. 


terete 8 NENA ATC CEN i ROME ES 
ne ere 
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Doctor. wasn't that blockage removed at the time 
disc was excused? 
MR. SCHULTZ: Objection, if your Honor please. 
“HE COUKT: The original blockage, Doctor. 


Snow him: an t-ray after’ tne -= 


MR. LASSOFF: May I withdraw the question? 


These X-rays were taken after the laminectnny? 
Yes. 
© And durins the laminectomy, wasn't it part of 
the purpose of the laminectomy -- 
THE COURT: These X-rays were taken on July 28, 1975, 


after the laminectomy? 


MR. LASSOFF: ‘That 1s what I am sayin::. 


Q When that laminectomy was performed, wasn't most 


or ail of the disc excised? 
MR. SCHULI'Z: Objection, 1f your Honor please. 
THE COURT: Overruled. 
MR. SCHULTZ: This isn't proper cross. This is his 


witnes.. He 1s leadin:, his own witness now. 


THE COURT: ‘Overruled. 

MER. SCHULTS: Tf your Honor please, it was a hem!- 
laminectomy. 

THE COURT: A rizmht, call it a hemi-laminectomy. 


Hemi-laminectomy. 
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It was a partial laminectomy. 
We accept that. 
A Most of the material had been removed from the 


right side, according to the operative report, at Li-5. 


Q So that after that operation there should no longer 


have been any blockare !n that area, 1s that correct? 
MR. SCHULTZ: ObjectJon. 


THE COURT: You are asking him whether there should 


Was the purpose of the operation to remove the 
pressure on the spinal cord at that area? 


MR. SCHULTZ: Objection, if your Honor please. 


THE COURT: Ovcrruled. 


Yes. 

MR. SCHULTZ: He is calking about the cord. 

THE COURT: Excision of the disc, Mr. Schultz. 

MR. SCHULTZ: “He said to remove the pressure on 
the spinal cord. There has been no testimony as to cord 
here. 

MR. LASSOFF: ‘The doctor just said so. 

9 Doctor, when the dise was exciscd, would the 

blockage that had been presert before the exc’sion of the 
disc been gone? 


MR. SCHULTZ: Objection, if your Honor piease. 
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2 | THR COURT: Overruled. 

3 | ry Yes. Ordinarily what happens 1s that -- 

4 Q Rimht now, Woctor, would you ;tive me an answer 

5) | and I wil? *sk you another question. 

6 Mak. SCHULTZ: He 1s not letting the doctor finish. 

7 | THE COURT: He is askin: a siuple question. 

. | MR. SCHULTZ: He didn't answer. 

ey THe COURT: 1 can't hear him. 

10 | (Question read) | 
, 1 | THE COURT: Overruled. 

12 O JUS. yes or no, Doctor. 

13 } A fou are inixing. 


If you can't answer it, say you can't answer. 


it. 


I can't answer 


What would happen as a result of that laminectomy 


to that blockage? 


1 regard 


- | MR. SCHULTZ: Obyection, if your Honor please. 


Overruled. 


THE COURT: 


If the blockase was secondary to a bulging disc 


at that level and It's bulging and it's pressing In on the 


sac of the spinal cord and root at that level, which is why 


30 there and, therefore, tt's dark, if you 


the dye can't 
take out the dise then that particular bulginj, should be 


eliminated. 


% 
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Is that risht? 
a Yes. So that the bulginz or, rather, the blockage 
that you see in those new myelorams, is that efther a result 


of a new herniated dice or scarriniz, Doctor? 


No, this 1s a usual -- what you will see following 


an operation of this nature. It's what we call an operative 


defect. In other words, when you operate on a disc and 
then do a later myelogram, you do get scarring or adhesions 
at that level, which is a necessity, and it will show a film 
like this. So you are not really operatiny; on a myelogram, 
you are operatins on the entire picture. 
Q Is {t your testimony, then, that the new myelovram 
shows scarrinz or adhestons? 
Yes, I would say that. 
Q And was thet scarrinz or adhesions the result of 
the herniated disc? 
SCHULTZ: Objection, your Honor. 
COURT: Overruled. 
A No, I would think that the scarring or adhesions 
are a result of the survery rather than the disc. 
a Doctor, i!sn't it a fact that you have testified to 
Mr. Schultz that the scarring could not be determined by 
you on the myelogram within three months to ten years, isn't 


that what you testificu to? 


| 
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| 
No. T testified that !n looking at the scars visually 


with my eyes I couldn't tell you an age on the scarring, 
whether {t's three months old or ten years old. You can't 


1.e whether {t 1s scarrine or not on a myelopram. 


You can when you go Into the upine, though, can't 


When you are operating, yes. 
Woiid it be faire te say, voctor, “he scar to form 
would take at least three months? 
Six weeks. 
In any event, the scarring that was present and 
found in tho surgical procedure would have taken 
six weeks to form and could not have heen produced 
by the operation, 1s that correct, Doctor? 
A Yes. 


that the operation itself had nothings to do with 


the scarrinm that was found by the operatins surgeon 


time he went tato that spine? 


That would be right. 

Now, Doctor, I think you can take your seat again. 

mean to keep you standing. 

Somewhere alonz the way I heard you testify about 
arthritis and azinz processe:. How old was Mr. Chiarello 


at the time of this accident? 
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2 | A 35. 
3 Q And is it customary to have arthritis to any marked 
4 degree in a 35 year old man? 
a MR. SCHULTZ: Obgection as to form, your Hunor. 
6 THE COURT: Overruled. 

| 
7 A No, usually yuwouldn't have any marked arthritts 
8 at are 35 | 
9 | Q@ Incidentally, voctor, it is a fact, 1s 1% not, tna 

| 


10 the X-ray that you took of Mr. Chtarello's spine, both 


il lumbar aod cervical, did not reveal any arthrit’s whatsoever? 
12 A That's correct. 
13 ¢ So that he didn't have any arthritis? 
14 A He didn't have any changes of the bia 
a «Which would indicate that he had arthritis? 
16 A Which -- 
MR. SCHULTZ: Objection, your Honor. 
ay THE COURT: Overruled. 
19 A Which is one form of arthritis, yes. 
Q Now, Doctor, since you didn't look at the myelozrams 
a prior to making your report, I assume you based your opinion 


as to the operation on the operative report that was furnished 


to you? 


MR. SCHULTZ: Objection, if your Honor please. What! 


in evidence is his testimony, not the report. 


know what report he 
THE COURT: ‘The operative report of the Golden 
Isles Hospital. 


MR. SCHULTZ: We don't know what opinion he is talking 


THE COURT: He just gave testimony on direct examina- 


tion 1n response to your questions. He 1s now beinz examined 


on the basis for that opinion. 


MR. SCHULTZ: That is not the way I understood it. 


THE COURT: That is the way I understood it. 
you answer the question, Doctor? 


WITHESS: Read it back. 


pEST oP MUG} 
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2 | (Question read) 
3 A I considered the whole report. 
4 Q In rendering, a report, did you include the whole ; 
5 report or only portions of that report? 
6 MR. SCHULTZ: Objection, if your Honor please. 
io THE COURT: Overrule | 
8 A No, I did not reproduce the report. | 
9 Q Doctor, as an orthopedic surzveon would the fact that 
10 you went into somebody's spine to remove a dise and found | 
11 || marked epidural adhesions and scarring be important to you? | 
12 A Yes. 
1g Q Did you anywhere in your report mention the fact 
* that the operating surgeon had found marked epidurai scarring 
b and adhesions with fraying of nerves? 
16 MR. SCHULTZ: Objection, if your Honor please. 
e THE COURT: Sustained. 
* MR. SCHULTZ: Unless he wants to offer it. 
" MR. LASSOFF: I offer the report in e-idence. 
- THE COURT: It is what he testified from the stand 
* that is important, Mr. Lassoff. 
” MR. LASSOFF: I want to know the basis of that. 
” THE COURT: Let's do that, not what he put in his 
, - report. 
25 


Q Doctor, it was part of your job at this examination 


DO 


? 
eS 


WOU 


read 


f{ouestion 
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Q And what, if any, effect, did that have on your 


| opinion, Doctor? 


MR. SCHULTZ: Objection, your Honor. 


That there was patholopy at that level. 


What was the pathology that was at that level? 


THE COURT: That there was marked epidural scarring 
and fraying. 


Q And what was the result -- what result would that 


THE COURT: Overruled. 


pathology cause? 

MR. SCHULTZ: Objection, your Honor. 

THE COURT: Overruled. 

As T said before, just scarring doesn't necessarily - 
isn't necessarily going to cause anything. I couldn't 
predict looking at the scarring, this one is giving symptoms, 
this one isn't. 

Q Doctor, if the hospital record which you have seen 
indicated that the man left the hospital following this 
hemt-laminectomy with marked right-sided leg pein, would 
that indicate to you that this scarring was producing some- 
thins? 

MR. SCHULTZ: Objection. 

THE COURT: Overruled. 


No, that would not be secondary to the scarring. 


Baird-Cross 
acondary to tne surgery. 
can you tell me how much of the 
removed in this surgery? 
* >elieve he sada & ge. Thot ts a amount. 
as much as you usually do ‘emove. 
Q T am not talking, about the felatinous material, 
I am talking about the dise itself. Can you tell me tow much 
of the disc was removed? 

The disc is a gelatinous materiai, but when it 
derenerates it stops being gelatinous and becomes hard. 
They sent it down to patholory and pathology marked it down 
at 8 cc. 

is it fair to say S P the disc was removed in 
this excision? 

There {s no way to remove 211 or most of the disc 
unae. any conditions. You remove as much as you possibly 
can, but there are »reas you cannot get to, there are other 
areas you wouldn't think of going to because you would go 
into some other structure that you wouldn't want to damage. 

Q Doctor, how did this man leave the hospital? 

MR. SCHULTZ: Objection, If your Honor please. 

THE COURT: Sustained. 


MER. SCHULT<: He wasn't there. 


Doctor, were you familinr with the hospital records 
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2 |i THE COURT: ‘The record !s there. It's in before | 


the jury. You can refer to 1t, if you wish. 


Doctor, what's a rhizotomy? 


|| A The particular one that he had? 


Yes. 


This is a posterior branch of the nerve root, it's 


oO sensory branch that foes -- 


3 ] Q Tam not asking you to explain the operation. I 


first Of adb. 


want to know what a rhistomy is, 


Mj THE COURT: What do you mean what it is. If you 


ask him what it is, he 1s going to explain {it to you. 


MR. LASSOFF: Withdraw the question. 


i Q Doctor, for what reason would you as an orthopedic 


surgeon do a rhizotomy? 


a MR. SCHULTZ: Objection, if your Honor please. 


THE COURT: Overruled. 


A rhizvotomy -- this is going, to take a little while. 


We start out most people don't do rhivotomies. Some 


people at this t'me are doing facet rhiztwmies. This is based 


cs on the speculation that some people had had relief to 
back pain from a prior procedure which was an injection of 


a sclerosing 3),ent in the area of the articular facets 


or the joints in the back. The sclerosing Wa at one time 


Ss 2s 8 8s 


very popular as a method of treating back pain. Then they had 
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» 4 problems with that and then they didn't get the vesults 


3 } the initial doctor felt -= 


4 4 Q Docvor, I think you have atswered me already. 
| 
2 | Fe tt 1 used Co treat back pain” That is all I am really 


| 
aH | 

, | A Yes, thie ts the. reason it has evolved. 
} i 

8 I Q All right, Doetor, 

i, H T4 $e VFO 1 wed Fier , -} . | 
lt ais evolving, vratner. 
| | 

10 i Deetom, dvd. you have tne hospital. record with: re- 


rhivotomy at the time you examined Mr. Chiarello? | 


what wa3, in Mr. Chiarello's case, 


¢ 


rhizetomy being perforned for? What purpose? 


y MR. SCHULTZ: Objection, if your Honor please. 


COURT: Overruled. 


you why it was performed. 


you the reaseor, that the doctor was performin: tt. Is 


what you want? 


Yes. 


MR... SCHULTZ: May J] respectfully object, your H 


= 
oO 
| 


THE COURT: Overruled. 


records? 


dn't know yo. had it with your records. Pardon 


|. SE ONE lec 
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A Maybe it's on here. 

Q IT have it, Doctor. You don't have to go hunting 
around. Here you go (handing). 

He was admitted by Dr. Giulanti. JI think this may 
be a discharge summary -- yes, a discharge summary. Do you 
want me to read it? 

Q I asked you one stmple question, Doctor. 
what was this operation being done for? 

MR. SCHULTZ: Objection. 

THE COURT: Overruled. 

A I don't know what it was being done for, but I can 
tell you the reason Lr. Giulanti did it. 

Q Fine. Tell us. 

A He entered this time for a facet rhizotomy by 
radio frequency control. He had chronic intractable right 
leg and back pain. 

Q What does that mean, ioctor? 

MR. SCHULTZ: Objection, if your Honor please. 

THE COURT: Overruled. 

It means pain in his back, pain in his leg which 


is persistent. 


Q What does “intractable mean, Doctor? 


A Present all the time, unrelieved. 


Unrelileved by what, voctor? 
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A Anytninys. 


| 
| 
3 i MR. SCHULTZ: Objection, if your -lonor please. 
4 | THE COURT: Objection sustained. Go ahead and 


6 | rend it. Let's set through with th’s, Mr. Lassoff. If 1s 


6 | ten minutes to five. You have been ;oing 50 minutes. Half 
1 | 
| 
7 is really unnecessary. 
8 Q All richt. 


| 

H THE COURT: He hasn't ancwered yor question. Do 
| 
{ 


| 
| 
} 
| 
10 || you want an answer? 
| 
1 


Ii MR. LASSOFF: Yes, I do. 
B THE COURT: He wants to know why the doctor did it. 
13 : — we, : 
You said vou could tell us. 
14 \ nN ¢ - 7 j 
A He said -- he doesn't cay why he did it. He just 


said why he was admttting him. He said a patient who had 


chronic intractable right leg and back pain previously 


hag a lumbar laminectomy and discectomy, which !s an error. 


0) Doctor, .«: an orthopedic surgeon, isn't it apparent 


that it was done to relieve the in? 


MR. SCHULTZ: Objection, your Honor. 


Overruled. 


THE 


COUNT : 


Well, he says he had 1 lam!nectomy ond discectomy. 


That's what the rensen it looks like he says here, but I 


dax that even did: 1t. 


the [Lor 


Tf you would, assume that he did do it. We have 
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2 testimony he did it. 
3 uy Assuming he did ‘t, these are the reasons he did 


Would there be any reason except to relieve pain, 


on 
& 


Doctor? 


MR. SCHULT?: 


Objection. 


THE COURT: Overruled. 


T have no other reason he would do it for. 


rhnivotomy? 


What other reason would you do a 


I wouldn't do it. You are asking me why he 


is doing something. I cann't answer for this mans 


13 G Is a rhivotomy an accepted medical practice for 


the relief of pain, intractable pain? 


1 A It is an experimental process that they are doing 


for the relief of intractable pain. 


u G Is a rhivotomy destruction of certain nerve fibers 


so that pain will not travel alons them? 


A Yes. 


CQ And 4s this a radical procedure? 


MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


Not radical, no. 
| a} Tx 1t an extreme device to overcome pain? 


Mk. SCHULTZ: Objection. 
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THE Sustained. 


COURT: 


In your opinion, Doctor, is this & step that you 


i Ta. take. i tehtiv? 


ov 


COURT: That. whe would take lightly, the doctor 


the patient? 


MR. ELASSORE: The. doctor. 


mow 
THE 


COURT: He said he wouldn't take it. 


( Wron Mr. Chiarello was discharged following the 


would you read us the final diagnosis? 


hizotomy, 


1M MR. SCHULTZ: Objection, if your Honor please. 


Overruled. 


COURT: 


THE 


The pationt was Immediately pain free, is that 


what you want? 


b | q That is not the final diagnosis, Doctor. Look 


at the final diagnosis. 


Intractable back and leg pain. 


another word before intractable, Doctor? 


Ts there 


Not on ‘this report. 


That meent, did it not, Doctor, that even after 


rhizotomy Mr. Chiarello continued to be in pain? 


MR. SCHULTZ: Objection, if your Honor please. 


SCHULT?7: How would this doctor know? 


MR. 


COURT: Overruled. He 1% a. surrveon. He has 


This 


| 
| 
| 
| 
| 
THE COURT: Overruled. | 
| 
i 


to 


§ 
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been put on the stand as an expert. He deals with hospital 


reports T assume every day of his practice. He is ina 


posit'on to tnterpret the f'tnal diagnosis. 
MR. SCHULTZ: That ten't what it said. 
THE COURT: I overruled your objection. 
THE WITNESS: Would you. read it back? 
(Question read) 


Q Iam just asking you about the final diagnosis, 


Doctor. 
That is not what your question was, sir. 


THE COURT: He is reframing it. 


I am reframin:s it. When he was discharged he 
was in pain, was he not? | 
MR. SCHULTZ: Objection. | 
THE COURT: Overruled. 
A Not according to the records, sir. 
e The record doesn't say intractable back and leg 
pain on final discharge? 
A You said ween he was discharged he was still having 
pain. You didn't ask me what the final diagnosis was. The 
record says he was immediately pain free and wes discharged. 


Q Would you read after -- that's right after the 


operation. would you read the discharge on October 5, please? 


THR COURT: What is the date of that entry? 


ii 
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{| 

2 i It. ts October 3rd, fa it. not? 

3 | A October 7, '7’l. 


4 || THE COURT: It says October 7th. 


» we lookin: at the same suace at the same time, 
Doctor? 


Discharge. 


Can we have a concession that the 


MR. SCHULTZ: 
doctor was reading properly? 


10 THE COUR'T: He 1s looking to find out. 


looked at it. 


He has 


SCHULTZ: 


MR. 
B THR COURT: Mr. Schultz, would you please do me 


13 a favor and sit down until we clear up this matter which 


Ms is now be‘n: cleared up up here? All right. Thank you. 


15 What is the date of entry he was reading? 


I believe he was reading from an 


MR. LASSOFF: 


entry of October 7th, your Honor. 


THE COURT: What ts the date of the prognosis? 


9 MR. LASSOFF: May I withdraw that, your Honor? 


the date on that.) Doctor? 


{3 


Where 


THE WITNESS: This was dictated on the 7th of 


October, 1974. It was transcribed on the 8tn of October, 


1974. 


Q Doctor, the patient was dischared from the hospital 
| 


October 5, 1974, wasn't he? | 
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2 | f Yes. . 

3 Q And the entry you are referring to is the entry 
4 in the hospital record that's made immediately after the 
| Operation where the surgeon Says the patient was 

6 


immediately pain free, is that not correct? | 
7 MR. SCHULTZ: Objection, if your Honor please. | 


THE COURT: Overruled. | 


A No, that ts not correct. What I am referring to 
10. | is what's commonly called a discharge summary. 
| 
il Q But I didn't ask you to refer to a discharge 
12 


summary. 


- A You did. 


THE COURT: You asked him to refer to that page 


and he is now telling you that's the discharge summary. 


Doctor, would you look at the operating report 


Q 


the bottom of the page, 


and reading following procedure, 
following the procedure. 


A On the operative report it says, "Following the 


procedure the pain was gone except for the ache in the 


21 

patient's back. He was then transferred by a stretcher 
ae " 

back to his room. 
vA) 

Q And that operation was performed on October 3, 

v2 | 

1974, 1s that correct? 
y+) 


A I think it was October 4th, sir. October 4th, yes. 


to 
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Q And the final discharge entry on the first page 

of that record, on October 5th, it states .ntractable back 


| and leg pain, does it not? 


A That'és right. 


| 
! Q Loctor, following the rhtzotomy Mr. Chiarello has 
| 
| testified that he continued to have chronic back and leg 
| pain and that he eventually was agatn admitted to the 
hospital fcr a further myelozram. Cn you tell us as an | 
orthopedic surgeon after a rhizotomy, what would you do 2 
myelosram for? 

MR. SCHULTZ: Objection, your Honor. 
THE COURT: Overruled. 


If it were done, I would suspect that 1t was done 


to see if there was any other reason, in other words, another 


bulging disc or some other form of pathology or something 


| in the spinal cord where the prior surgery had been done. 


Doctor, you are not a neurologist, are you? 


A oe 


| Q Neurology and neurosurgery are two separate fields 


of medicine, are they not? 


A Yes. 


And both of those deal basically with the nerves 


and the nervous system and the spinal canal and brain? 


A That's correct. 


. 
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9 Q Doctor, assume, if you would, that what Mr. 
3 Chiarello has at that level, L4-L5, 1s scarring and adhesions 
4 | and that is creating pain. What, if any, remedy do you have 
5 | to suggest to Mr. Chiarello for that pain? 


6 MR. SCHULTZ: Objection, if your Honor please. 

7 | THE COURT: Overruled. 

8 | MR. SCHULTZ: This doctor has te.tified in his opinio 
3 | he couldn't state whether there is scarring -- 

10 | THE COURT: Let him give the answer, not you, Mr. 

ll | Schultz. Sit down. You are not testifying. The doctor 

2 45, 

3 | MR. SCHULTZ: J respectfully object, your Honor. 

4 | A I feel that I wouldn't suggest anything further. 


There is nothing that I would offer him that I feel would 


This is why I felt he had reached maximum medical 


help him. 


(75. 


improvement when I saw him in February, 


18 Q Medically you are sayin; whatever he has he is 


going to have to live with? 


ad A On a physical basis. I am not concerned with the 


nonphysical. 


i Q Doctor, besides the rhizotony -- withdraw the ques-~- 


tion. 


In your opinion, Doctor, would a spinal fusion help 


Baird-Cross 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 
A I don't think so. This is not that type of case 
that you would do a spinal fusion for. There is no gross 


instability because there is no change, gross change, 


in the disc spacing, there is no change, as shown by the 


later X-rays, of the joints, the posterior joints, at those 
levels. I don't think a fusion would be of benefit to him. 
Q In your opinion, Doctor, would Mr. Chiarello's 
complaints of marked severe pain be caused by scarring which 
could not be remedied by operation? 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: Overruled. 
A In my opinion, no. I think that a lot of his 
complaints are not based on physical causes or what we 
call organic causes. 
Q You are saying; that despite a myelogram and 
an operation which revealed marked adhered scarring and fray- 
ing and the later myelogram which showed a defect once again 
at L4 and L5, 1s that what you are saying? 
MR. SCHULTZ: Objection, your Honor. 


COURT: Overruled. 


COURT: That's what he's saying. 


S ££ & RB 
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Q Doctor, did eins eae hear of an operation called 
a cordotomy? 
I Yes. 
a) What's that? 
A This is where -~- 

THE COURT: He said nothing more could be done. I 
don't see any reason for dragging in other types of procedure 
which the jury hasn't heard of at five o'clock at night 
which nobody suggests should be done, your doctors or 
defendants! doctors. 

Q You have not examined Mr. Chiarello since February 


of "75, ds. that, correct? 


A That's correct. 

Q And you are not a neurologist? 

A That's correct. 

Q Doctor, would a neurologist be better equipped to 


determine whether there is nerve root pressure and inflamma- 
tion — you? 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 
A Probably not because a neurologist doesn't «tually 
operate on the back and he is a non-operating nerve specialis 
A neurosurgeon does operate on the back. He would be better 


qualified thana neuroloyg’st. An orthopedic surgeon who does 


—_ 
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operate on the back would be better qualified than a neurolo- 


gist. 


Q To determine whether or not there is a nerve 


damage? 


A Yes. 


MR. LASSOFF: Thank you, Doctor. 


THE COURT: Any redirect? 
MR. SCHULTZ: No, sir. 
THE COURT: Thank you. You may step down. 


(Witness excused) 


THE COURT: See you ten o'clock tomorrow morning. 


(Adjournment to 10:00 a.m., March 9, 1976.) 


ris) 
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THOMAS J. CHIARELLO and 
ANGELA CHIARELLO 


vs. 73 Civ. 2962 
75 Civ. 1956 
DOMENICO BUS SERVICE, INC., 
and HENRY GIRDWOOD 
March 9, 1976 
LO215 aims 
(Jury present) 
THE COURT: You may proceed. 
MR. SCHULTZ: Mr. Girdwood. 
HE NR Dis G LR Dw OD DB; a defendant, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY ME.) “SCHULTZ: 

Q Mr. Girdwood, please keep your voice up so that T 
can hear you down here and in that way the jurors will be 
able to hear you. Will you do that, sir? 

A Yes, sir: 

Q Mr. Girdwood, would you be 700d enouzsh, sir, to 
tell us where you live? 

A 268 bavis Avenue in Kearney, New Jersey. 

Would you be stood enou h to tell us with whom you 
reside? 

A My wife and children. 


Q How many chiidren do you have? 
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2 A Four boys. 

On or about June 30, 1972, what wa: your occupation? 
Bus driver for Domenico Bus Company. 


Did you have any other occupation? 


6 A Yes, sir. JI drove a truck. 


Sir, what is your present occupation? 


Drivin &@ Cruck, 


What kind of trucks.do you drive? 


Traevor ‘traders 


11 Q Sir, for how lonz a period of time have you been 


driving buses and trucks? 


A About 20 years, sir. 


—" 
tee) 


14 Q Now, sir, what were your hours when you were workire 


for Domenico Bus Service on or about June 30, 1972? 


16 A About six in the morning until nine in the morning 
and from 4:30 in the afternoon until about sever in the 
evening. 
® Q Would you tell this Court and jury, please, the route 
” or the runs thet you made with this bus? 

h Pickin, up !n the Port Authority Bus ‘terminal, 
New York City, in the evening going through New Jersey and 
into Staten Island and droppin: off in Staten Island on 


Forest Avenue, Jewett Avenue, Hylan Boulevard. 


x = @ 8 


In the morning, sir? 


@ 
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A And in the morninz pickin; up in those same streets 
in Staten Island and going through New Jersey and into the 
Port Authority Bus Terminal in Manhattan. 


Q Sir, what type of passengers did you accommodate 


in that bus? 


A Commuter. 

Q Commuter bus, commuter passengers? 

A Yes. 

Q What kind of bus were you operating on June 30, 
1972? 

A Sl-passenger General Motor Coach, city bus. 

Q What time of the day did this accident occur? 

A Between 6:00 p.m. and 6:30. 

Q Sir, where had you left or departed from prior to 


this accicent occurring in the evening? 

A Port Authority Bus Terminal in Manhattan. 
& What time did you leave, if you know? 

f About 5:05. 

Q And, sir, did there come a time when you approached 
the vicinity of the Rayonne Bridge? 

A Yes, sir. 

C Along what roadway were you operating this bus 


before you approachea this bride. 


A Kennedy Boulevard. 


Siailideiaiheceteesatianiainitenieenenanainedhineieeaaatabieneimamennniammeieeieeatentamtimmmenammmniemee mae 
a 
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Q Sir, is there at Kennedy Boulevard an acces: road 


or whatever you my want to call !t that goes to the bridze? 


Yes, sir. 


And, sir, what were the weather cond!tion. say for 


approximately a half hour before this occurrence took place? 
A Heavy rain. 
Q And, sir, at the time of the actual occurrence, 
was it raining or not? 
A No; sir. 
Q How long before the occurrence took place had it 
ceased raining? 
A I really don't know. About a half hour, I~ 
imazine. About a half nour, fifteen minutes. 


Now, sir, when you were on Kennedy Boulevard, you 


Sirs 

g -- would you tell this Court and jury what steps 
you had to take in order to get onto the access road to the 
Bayonne Bridge? 

A Stop at a traffic light, cross an intersection 
and proceed at a slight right-hand turr slight angled 
right turn to go down an approach ramp. 

Q And, sir, do you know whether you stopped at that 


traffic light or not? 
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Yes, sir, 1 dia. 

is How far is this traffic light from the actual 
scene of this occurrence, the point of the impact, your 
best estimate? 

A Maybe a couple of thousand feet. 

Q Now, sir, yo. have told us that this is an approach 
ramp or -- would you describe it as a ramp or access road? 


A An access road. 


Q Now, sir, wo:ld you describe the roadway conditions? 


By that, was it dry or wet on this access road? 

4 It was wet. 

Q And, sir, how many lanes was this access road? 

A Two lanes. 

\ Now, sir, would you describe this access road from 
the time you got on it to the point of impact? Would you 
tell this Court and jury how it's constructed, it's terrain 
and what you saw there? 

A It's underneath a railroad trestle, and the trestle 
is ten tracks wide. 

Q Before you get to this railroad trestle, can you 
tell the Court and jury how many lanes there are for traffic 
moving, in the direction you were moving going towards the 
trestle? 


A- Two lanes wide and a slight right-hand curve. And 
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then it curves to the left again and becomes stratght 
underneath the overpass. 

THE COURT: Underneath the overpass, is that the 
trestle? 


THE WITNESS: The trestle, yes, sir. 


Q Before you jet to this trestle, can you tell us, 


sir, whether this roadway 1s level, uphill or downhill, 
before you get to the trestle? 

A No, it's a downgrade. 

Can you tell us your best estimate, sir, oases 0 
the percentage of the rading oing downhill, if you know? 

A 20,25, 30 deprec« 

Q Sir, underneath the trestle on that mornin: or 
that afternoon, rather, that evening, can ycu fe)) Us; S1r; 
what is the terrain. underneath the trestle? Is it level or 
what? 

‘\ It's level but cambered to the curb. It's level, 
the distance underneath the railroad trestle itself, but 
4t comes down and then comes up on the other side but cambers 
to the curb. 

How long 1s the roadway underneath that trestle, 

your best estimate? 


THE COURT: You mean from the time it ends under 


the trestle to the time it comes out? 
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MR. SCHULTZ: Yes. 
THE COURT: He said ten track. wide. 
MR. SCHULTZ: JI want to know what that is in feet, 
if I may. 
A Roughly a hundred feet. 
Q Sir; after this 100 feet, what does the roadway 
do then? 
A Upgrade and turns to the ri-zht; graduates to the 
riecnt.. 
Q Sir, on that evening was it daylight, dark or 
what? What was the limhting condition? 
A Dayli“ht. 
Sir, what did you observe under the trestle that 
eveninzg? 
A A puddle was there. It's always flooded. 
Q Sir, for how long a distance was this flooded con- 
dition under this trestle, your best estimate? 
A About 30 feet. 
Q And how deep was this water? 


A About eight, nine inches, ten inches. 


Q Now, sir, as you came down this incline to get to 


the bottom part of the trestle, was there any traffic in 
front of you? 


A Yes, sir. 
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How close was the nearest car in front of you? 
About 75 feet. 
And, sir, was there any traffie tn back of you? 
Yes, sir. 


Was there any traffic to your left or risht -- 


your left. Was there any traffic to your left? 


Yes, sir. 

What was to your left? 

Another vehicle. 

Where was this vehicle? 

On my left rear wheel. 

Was it proceeding in the same direction as you? 

Yes, sir. 

THE COURT: This access road you are on that goes 
under the trestle, is that a one-way road? 

THE WITNESS: It's one way in the direction I was 
going, with two lanes in the one direction. 

THE COURT: Two lanes in the one-way direction, one- 
way traffic on the way to the Beyonne Bridge? | 

- THE WITNESS: Yes, but there are two lanes on the 

other side. 

THE COURT: Not in the area you are? 

THE WITNESS: No. 


THE COURT: Start over ayain. The road you were on 
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that went under the trestle, was that a one-way traffic or 
two-way traffic? 
THE WITNESS: One-way traffic. 
TKS COURT: Go ahead. 


MR. SCHULTZ: May I have the last question, please, 


Mr. Reporter, that I put to him. 


(Question read) 
@ Sir, that vehicle we just were speaking about, 
where was that vehicle? 
A To my left, on my left rear wheel. 
Sir, as you were goin,, downgrade before you reached 
this flooded condition, how fast was your vehicle zoing? 
A About 20 miles an hour. 
Sir, I show you this picture and I ask you, sir -- 
THE COURT: Have it marked for identification. 
MR. SCHULTZ: Yes, sir. 
(Defendant's Exhibit B marked for identification.) 
Q Sir, I show you this picture and I ask you, sir -- 
this is Defendant's Exhibit B -~ and I ask you, sir, does it 
show the area of the roadway near the scene of this occurrence 
and does it accurately portray that roadway and the signs 
as it existed on June 30, 1972? 
A Yes, sir. 


MR. SCHULTZ: I offer it in evidence. 
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MR. LASSOFF: May I see it, your Honor. 
THE COURT: Yes. 
(Handed to Mr. Ias:off) 


MR. LASSOFF: May I have a voir dire on this, your 


THE COURT: You may. 
VOIR DIRE EXAMINATION 
BY MR. LASSOFF: 
€ When was this photograph taken, Mr. Girdwood? 

When was that photograph taken? 

Yes. 

I have no idea, sir. 

You recollect having testified on a prior occasion 
that you had not seen any signs on this bridge and that you 
were not familiar with any speed limit? 

A No, I didn't say that, sir. 

You didn't say that. 

MR. LASSOFF: I have no objection to the photograph. 

(Defendant's Exhibit B received in evidence. ) 

THE COURT: In order to pet an idea of what this 
ripresents, &. Schultz, will you ask the witness to indicate 


where the accident occurred on that photograph? 


MR. SCHULTZ: I will ask him to show where the 


accident occurred. 
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Q Does this picture show where the actual impact 
took place? 
sir. 
COURT: What does it represent? Then I don't 
know what it represents. 

MR. SCHULTZ: If your Honor please, I will ask him 
one more question and then perhaps it will. 

Q Sir, can you tell me, did the point of impact 
take place before where this picture is depicted? 

A Yes, sir. 

me How far before where this picture is depicted did 
the point of impact take place? 

A About 25, 50 feet. 

THE COURT: Then I gather this picture is beyond 
where the impact took place goin, toward the Bayonne Bridge, 
1s. that 107 

THE WITNESS: Yes, Si. 

THE COURT: What is its relevance? ~ 

MR. SCHULTZ: The relevance is it has the speed 
limit on signs. 

COURT: That is beyond the point of impact. 
SCHULTZ: 25 or 50 feet, Judge. 
COURT: Sustained. 


SCHULTZ: If your Honor nlease -- 
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- THE COURT: I have sustained the objection. 
Q Sir, what was the speed limit at the point where 
the impact took place? 
MR. LASSOFF: Objection to the form of the question 


unless it specifies at the time of th: accident. 


THE COURT: Overruled. 


MR; SCHULTZ: At the time of the accident. 


25 miles per hour. 


MR. SCHULT?: If your Hunor please, J am going to 


offer this again to show the simns and the speed 1imit; if 


your Honor please. 
I will ask him one more question, sir. 
Q Does this picture, sir, Indicate the point where 
there was a -~ withdrawn. 
¥ wii] cet. to it. 
Mr. Girdwood, you told us there was a flooded 
condition underneath the trestle, is that correct? 
A Yes, sir. 
Q And, sir, when you were goinyz down the mrade to the 
trestle, was there another car !n front of you? 
A Yes, ‘ir. 
Q Did you later identify that car as being the car 
driven by Mr. Chiarello? 


A Yes, sir. 


1267a 


gw/lf Girdwood-Direct 607 
Q How far tnfront of you was tht car? 
A About 75 feet, sir. 


f And, sir, did he maintain that distance while going 
through this flooded condition? 
A Yes, Sia. 
Q Sir, did there come a time when Mr. Chiarello 
brousht his vehicle to a stop? 
‘A Yes os ir 
Q How far from the point where the roadway begins to go 
up underneath the trestle did Mr. Chiarello bring his 
vehicle to a stop? 
MR. LASSOFF: Objection, your Honor. We have had 
no testimony of the roadway fpoing up after the trestle. 
THE COURT: Everybody knows the roadway -- 
MR. LASSOFF: I agree, but this witness: has not 
said so. 
THE COURT: It is a fact in the case. Are you 
disputing those facts? 
MR. LASSOFF: No, sir. 
MR. SCHULTZ: JI will ask him. T did ask him. 
THE COURT: Why waste time. Let's go on. It's 
admitted by everybody that this roadway went up atone it 
left the trestle. A slignt grade is what the plaintiff said. 


MR. SCHULTZ: This witness said go. 
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THE COURT: 3k him the next question. 
Q How far beyonu where the roadway began to go up did 
Mr. Chiarello bring his vehicle to a stop? 


A ey to 30 feet. 


Q Now, sir, when you saw Mr. Chiarello's vehicle 
come to a stop, where did it come to a stop after the 
point where it began to so up, actually come to a stop? 

Q In the middle of the roadway. 

Q How far beyond the point where the roadway went 
up did he actually come to a stop? 

MR. LASSOFF: Objection, your Honor. He was already 
asked and answered the question. 
THE COURT: Overruled. 

A Would you ask me that again, please? I am not 

sure what you mean. 


( I want to know where it was he brought his vehicle 


to a stop, actually brought it to a stop, with relation to 


the point where you started to #0 up. 


THE COURT: He has already answered that. 25 to 30 


From the bottom of the grade, sir -- 
THE COURT: The question you answered before is 
the plaintiff stopped about 25 to 30 feet after the roadway 


started to :40 up. 


=a = a N : 
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MR. SCHULTZ: I want to ask him if that's correct. 
THE WITNESS: It goes up in two places. 


¢ Wnen you say {t goes up In two places, wijl you 


tell the Court and jury what you mean? 


A There is a slight grade and the road straightens 


and then starts to #0 up again. 


Q Where did he bring it te a stop, how far from 
the actual collection of the water did he bring -- the 
water under the trestle -- did he bring his ventcle to a 
stop? 

A About 150 feet. 


Q Now, Mr. Girdwood, how far is that picture from 


the point where Mr. Chiarello brought his vehicle to a 


stop? 

MR. LASSOFF: Objection, your Honor. It's already 
been asked and answered by you. 

THE COURT: That's right. He has already said 


before it was 25 to 50 feet beyond that point. 


THE WITNESS: This side of the photograph, your 
Honor. 

THE COURT: J said that picture, according 
testimony, was taken 25 to 50 feet beyond the point 
impact. 


MR. SCHULTZ: No, it's before the point of the impact. 
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THE COURT: He said beyond. 


Is that true? You asked him whether he could see th 


point of impact on there and he said no, because the impact 


occurred hefore the place where that picture was taken. 


MR. SCHULTZ: That's right, before it, not beyond 


THE COURT: The photoraph is beyond the point of 
impact. 

MR... SCHULTZ: Yes; 25 or 50 feet. 

THE COURT: That's right. 

MR. SCHULTZ: Now,I will offer it for the purpose 
of establishins the speed limit. It doesn't chamre in 25 


or 50° feet. 


THE COURT: I sustained an objection. 
MR. SCHULTZ: I yespectfully except, your Honor. 


Q Now, Mr. Girdwood, itn front of Mr. Chiar.llo's 


car, was there another vehicle? 
A Yes, there was. 
Q And, sir, Gid you observe what tha 
A Stopped. 
fnd how far was Mr. Chiarello's vehicle from that 
vehicle? 
A About ten feet. 


Sir, does this picture show the point where the 
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vehicle in front of Mr. Chiarello's car came to a stop? 


Yes. sir. 
MA. SCHULTZ: 4 offer 1% in evidence. 
MR. LASSOPH: Objection, your Honor. 


THE COURT: Sustained. 


Q Sir, can you tell us, sir, at the. point where this 
other vehicle wiich was in front of Mr. Chiarello's car came 
to a stop, what did you see In the roadway? 

A A slisht puddle. 

Q For how long a distance was that puddle? 

A T-didn't. hear you. 

How lon a distance or how big wa: that puddle? 
Ten feet. 


Sir, does this picture portray where that puddle 


Yes, sir, it does. 


MR. SCHULTZ: TI offer it in evidence, your Honor. 


MK. LASSOFF: Objection, your Honor. 
THE COURT: Sustained. 
MRK. SCHULTZ: If your Honor please -- IT have it 


marked. 


Q Now, sir, what distance separated from Chiarello's 
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About ten feet, sir. 
And, sir, when Mr. Chiarello brouvht his vehicle 
to a stop, how far was the rear of that vehicle, Mr. Chiarello's 
vehicle, from the front of your bus when you saw {t come to 


a stop? 


A About. 75. Leet: 


) What did you do then? 


Applieu the brakes. 


Where was your car at that point? 

On the upgrade, sir, behind him. 

Had you passed through the flooded condition? 
Yes, Gir. 


At what speed were you goin: when you applied 


your brakes as you have just COLG Ws? 

A About 20 miles an hour. 

Q Av that time, sir, where was thi: vehicle that you 
had wld us was to your left rear? 

A He had gone straight, sir. 

Q What did your bus do when you applied the brakes, 
as you have told us? 

A The wheels locked and the tire skidded on the wet 
pavement. 

Q Did you attempt -- withdrawn. 


bid you turn your vehicle tn any way? 
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MR. LASSOFF: May we have the witness stop bein: 
led at this point? 
THE COURT: Ask him what happened. 
What did you do with the wheels of your vwhicle? 
When T seen the bus was starting to slide T 
tried to steer it over to the curb to rub the wheels up 
against the curb. My right wheel did strike the curb and 
ron dlon: 1% for a.distance, the 1isnt rear. 
Q Did your vehicle come {!n contact with Mr. Chiarello' 


vehicle? 


Yes, %‘t- did, cir. 
What speed was your vehicle zoins, when you came 
into contact with Mr. Chiarello's vehicle? 


A It was almost stopped, sir. About seven or eight 


miles an hour. 


@ When you applied your brakes, sir, can you tell 
us what happened with the wheels of your bus? 
N The wheels locked. The wet pavement caused them to 
ide. 


Q At the time the actual tmpact took place, sir, 


ear? Was it moving or standing still, do you know? 


j 
what happened to the vehicle in front of Mr. Chiarello's | 


T think he was ju:t about ready to move. I couldn't 
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swear on that. He was either stopped or just about ready to 
move off. 
Q Now, sir, after the impact did Mr. Chiarello get 
out.of His: car? 


A bas eres Bue oe 


Q Will you tell this Court and jury wnat you 


observed him do? 
A He «ot out of his car, took his ignition keys 
out, walked to the back of the car, inserted them in the 
trunk, lifted his trunk hood up, looked in to see the damage, 
closed the trunk, took the keys out, went back and put the 
keys in the tenition. 
Sir, did you have any conversation with Mr. 
Chiarello? 
A Yes, s17r. 
Would you tell us where that took place? 


Outside the bus, sir. I asked him if he was all 


bid he come to the bus? 


Yes, sir, he did, to exchange licenses and registra- 


Did you observe him walk to the bus? 
Yes, gir. 


Did you see any visible signs of injury to Mr. 


~) 
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22 
23 
2A 
ya) 


1275a 
gw/it Girdwood -Direct 615 


Chiarello? 


A NO, S1r- 
Q What conversation did you have with Mr. Chiarello? 
A ] asked him {f he was all right and asked him for 


his license and registration. 

¢ What did he say to you when you asked him if he 
was all right. 

A He said, "I'm all right, shaken. Shook up." 
I don't remember if he said shook up or shaken. Something 
like that. 


Q How lon: did he remain talkin” with you at the 


bus, Sir? 
A Before we were moved? 
Q Yes. 
A About five, ten minutes. 
Q Did police officers come to the scene? 
A Yeo, -S1r. 
Q Did Mr. Chiarello have any conversation with the 


police officers? 
A Yes, sir. 
Q Did you hear that conversation? 
A Yes, sir. 
¢ Can you tell us wht Mr. Chiarello said? 


He said he didn't need any assistance, he 
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all risht, he didn't have to o to the hospital or didn't 
want to go to the hospital. 
Q Sir, what did you observe Mr. Chiarello do then 
after he left the bus? 


A He walked back to his car, that is, went back 


and sat tn his car until we pushed it off. 


Q Did you see him pushed off? 
A T had to. He was tn front of me. 
Did you see Mr. Chtarello again that day? 
Yes, sir, when they pushed his car to the other 
side of the bride. 
Q Did you talk to him again then? 
I don't remember. 
Q Did you have any other conversation with Mr. 
Chiarello? Did you say anything else? 
No, other than I am sorry the accident happened. 
Q Now, sir, are you one of the defendants in this 
action? 
A Yes, sir. 
MK. SCHULTZ: If your Honor please, I am going to 
reoffer this exhibit. 
THE COURT: I renew my rulings. It is the 


fourth time you have offered it and the fourth time TI have 


ruled. 


Poca afeaeeanrenen=Sasaennenenesseeg SOs 
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MR. SCHULTZ: May I state for the record, uennt 


THE COURT: No. At the side bar you can but not 
in front of the jury. 

SCHULTZ: <All right. 

the side bar) 

SCHULT2: If your Honor please, this is a 
picture which the witness last sta‘ 4 depicts the actual 
point <= 

COURT: I don't understand the point of the 
accident. 

MR. SCHULTZ: Just one moment, sir. He states 
the actual point of the accident is about 25 feet -- 

THE COURT: 25 to 50 feet. 

MR. SCHULTZ: -- before when the scene of this 
occurrence is. He also stated this is the point where the 
collection of water was where the other vehicle was stopped. 

MR. LASSOFF: Which ‘s impossible, your Honor. 

MR. SCHULTZ: If your Honor please, the picture 
4s bein: offered to establish the signs, the location of 
the roadway and the speed limit. If your Honor please, it 
seems incredible to me to state that in order to prove the 
speed limit you have to have a sign exactly at the point -- 

THE COURT: No, but you have to have it before 


the point of impact. A sign giving a speed limit there means 
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13 what the speed limit was at the exact point -- 


” THE COURT: He has already answered that question 


before in response to your question. 


16 MR. SCHULTZ: May we have it again? 


. THE COURT: There 1s no potnt going over it again. 


+ SCHULTZ: None, sir? 


COURT: None. 
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2 | beyond the point. It doesn't mean it existed before that 

3 point. That's why it is ruled out. 

4 | MR. SCHULTZ: Respectfully except, your Honor. 

5 (In open court) 

6 | Q Mr. Girdwood, how many times do you 

7 drive that route -- did you drive it before this occurrence? 

8 A Twice every day, sir. 

9 Q Sir, were you familiar with the speed limit on 
: 10 || that accer- road? 

11 A Yes, sir. 

12 Q And, sir, would you tell this Court and jury 


You direct -- 


SCHULTZ: 
a THE COURT: Ido. It's a waste of time. It's 
in the record. 

MR. SCHULTZ: I respectfully except. 


Q Mr. Girdwood, on prior occasions, did you have 


s & @ Sf 


an occasion to be in the vicinity of that trestle either 


bail We settee It ati ame" ns octent S 
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2 during uP after rainstorms? 
3 | A Yes, sir. 
4 | ( Would you tell this Court and jury what condition 
5 I you found under that trestle on these prior occasions after 
6 | rainstorms? 
7 | MR. LASSOFF: Objection, your Honor. 
' i! THE COURT: Overruled. 
? A Every time it rains, sir, the rain runs down this 
ba | thing and it fills up with al the muck from the park and 
q | loose garbage and blocks the sewers up and it floods. 
2 | Q Sir, was this area flooded at the time of this 
13. || 
occurrence? 
a A Yes, sir. 
When your bus went through this puddle, could 
you teli us how high the wheels of the bus are? What is the 
height of the wheels? 
- MR. LASSOFF: May we have these questions be asked 
without the defense attorney indicating with the hands the 


height of the wheels? 


MR. SCHULTZ: If your Honor please, I did not 


indicate the height of the wheels and I respectfully except, 


your Honor. 


THE COURT: You were indicating a height. 


a: = & 8 


MR. SCHULI'Z: I was Indicating the measurement tha 
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2 | I wish him to take. 

3 | THE COURT: . I gather he understand the English 

4 | language and understands what tt cabs when you say height 

5) | of the wheels. 

6 | Q How htgh are the wheels, Mr. Girdwood? 

7 | A From the ;round to the rim, about ten inches. 

8 || The wheels are 22 inch wheels. | 

9 Q Mr. Girdwood, where are the brake drums on 

10 those wheels? | 

il 4 Right above the rubber tire in the back, inside 

2 || the wheel. | 
13 THE COURT: Did you want ww say something? | 

; 14 THR WITNESS: No, e’r. I was going to say in back 
| of the drum. 


Q In back of what? 


wheel. 


The brake drum which is the center of the 


18 Q How far did your car travel, if you can tell us, 


put the brake on up until the potnt of the impact? 
About 70, 7/5 feet. 
Now, Mr. Girdwood, you testified on prior occasions, 
did you not? 

A Yes, sir. 


Q Sir, did you meet with me yesterday afternoon 


. ¢ & & 


during the luncheon recess? 
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2 A Yes, sir. 
3 | Q Did we discuss this matter? 
| | 
4 A Yes; Sir. 


5 Q Did you meet with me this morning? 


6 A VeOSs G40 


7 Q Did we discus. the matter? 


Q How long did we meet this morning? 


UNCESeISIUTU Su eMUSEY” VENISIESUSS Ones enNa SUNN nS NDS SSILI ON IDUCDNTSISUTNONINSEENOONCONON STN OO Se 


| 
| 
| 
10 A About a half hour. 
Q Sir, did you have in your possession a transcript 
{ 


of your previous testimony? 


Yes, sir. 


Did you read it? 


sir. 


Yes, 


Incidentally, Mr. Girdwood, what is your education? 


I was educated in Great Britain, sir. 
How far did you go in Great Britain? 


Up to high school, graduated high school. 


SCHULTZ: I have no further questions. 


MR. 


THE COURT: Cross examination. 


CROSS EXAMINATION 
BY MR. LASSOFF: 
Q Mr.Girdwood, until you passed the trestle, 1s the 


boulevard you are drivin on part of Hudson Boulevard? 
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2 MR. SCHULTZ: Objection. . 
3 THE COURT: Overruled. 
4 f I don't know, sir. I don't know if Hudson 
Hy) Roulevard continues throwth on the other side of that or not. 
6 I am not sure if it is Hudson Boulevard or not. 
7 © Isn't it a fact when you come out of the trestle 
8 that 1s when you are on the access road to the bridge, 
9 before that you are on Hudson Boulevard? | 
10 A Hudson Boulevard ends there right at the bridge, 
ll richt--= 
| 
* 12 Q ft the trestle? 
| 13 | fA Yes, sir. 
So until you passed the trestle you are on Hudson 
15 Boulevard and not on the access road to the bridge, 1s that 


correct? 


W A You mean on the downgrade? 
THE COURT: Let's wet a couple of things 
straight. I think there is a difference between an ordinary 


person's explanation of access road and a technical one. 


When you speak of Hudson Boulevard and access 


road, i assume you are drawing a distinction between the 


jurisdict‘on of the city of Bayonne on one side and the Port 


Authority on the other? 


a =: & & 


MR. LASSOFF: Yes, your Honor. 


THE COURT: Are you aware of where the City 
Bayonne's jurisdiction ends and the Port Authority's 
jurisdiction be ins? 

THE WITNESS: I think so, sir. 1 think {t's 
that part of the trestle. 


THE COURT: Halfway under the trestle? 
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of 
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THE WITNESS: Yes, sir: 

THE COURT: The way you go through the tunnels | 
down here you have New Jersey and New York? | 

THE WITNESS: Yes, Bix: 

THE COURT: He will split the trestle in half. 
One-half belonzs to Bayonne and the other to Port Authority. | 


Q So halfway through the trestle, that roadway 


would be toverned by the speed limit of the City of Bayonne, 


is that correct? 


Ves, sir. 

Q And the signs that Mr. schult? asked you about 
are on the access road of the bridge itself which would be 
governed by the Port Authority, is that correct? 

A 

Q Now, isn't it a fact, sir. that on that Hudson 
Boulevard entrance before you come to the Bayonne Bridge 
that roadway is posted for 20 miles per hour? 


A No, sir. 
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3 A No, Sir. Tt 48 posted to 25, eir. 


4 QO Ts there a sipn before you come to the stitn you 


5 were looking at before? 
6 A Yes, sir, on the boulevar’, all along. 
7 Q Sir, prior to your reachii% the trestle, what speed 
8 P 

were you |o1n3? 
9 A The same as the flow of the traffic, about 25 miles 
10 an hour. 
il Q Do you recollect having testified, and I read this 
12 


question and answer: 
8 "How fast was your motor vehicle traveling 


reaching the railroad trestle and the dip under the 


prior to 


trestle? 


railroad 


oh It was about the same speed as the rest 


of tne traffic, aout 25 miles an hour, 30 miles an hour." 


A TI will go with thet, yes, sir. 


Q Would you accede, if you knew that the speed 


ener eet ene 


limit was 25 miles an hour, would you be goinzs at 30 miles 


an hour, sir? 
A Iwas just keepirgup with the flow of traffic. I 
don't think I was going any faster than that. . 


Q And you say that the road was posted for 25 and 


so & @ 


you were soing °5 


ea & 8 8B fF 
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A 25, possibly 30, sir. I don't know if I was doing 

30. 
Q And at the time you were doing this speed, yuu 


knew there had been a heavy thunderstorm? 


A Yes, S17. 
Q And that the roads were wet? 
A Vesui sS rT: 


And that there was a flooded condition underneath 


rN 


this trestle? 
A Yes, sir. 


Q Some -- incidentally, hadn't you previously 


creer antennae, enna ne et A LS 


testified that that flooded area under the trestle was 25 
feet wide or-long, 2> feet Lone? 
Yes; sir. 
Q Today you said it was 30 feet long? 


A Five feet, i can't remember ini my mind four years 


azo what five feet was in a puddle of water, sir. 

Q This flooded erea was eivht, nine, ten inches 
deep? 

A Yes. It's always that deep. It's as deep as the 
heignt of the curb. 

Q Isn't ita fact, sir, that underneath that trestle 


the curb is cambered or tilted, pitched for drainage? 


ee OC CL TS 


A Yes, it is. 
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Q And 4e#n'*t it a fact, sir, that at Mat portion of 


ap 
is) 


the roadway the only sewers and drains for that entire 


: 


road are located? 


Now, how fast did you proceed through this flooded 


Q 


condition some 25 to 30 feet lonz, some eight, nine, ten 


inches deep? 


9 A T slowed down to about 20 miles an hour. 


10 Q You recollect bein. askea this question and giving 


this answer: 


12 " How fast were you movinss" -- 


MR. SCHULTZ: Where are you readin, from? 


LASSOFF: TI wtll be with you in a second. 


MR. 
15 Excuse me a minute, your Honor. 


( Pause ) 


se C at How fast were you movins when you saw 
8 the other cars apply their brakes?" 

ba MR. LASSOFF: Page 12, line 8. 

= MR. SCHULTZ: When was that testimony taken? 


MR. LASSOFF: April 11, 1974. 


Q ae About 25 miles an hour." 
A I don't particularly remember that answer but if 


| 
: Do you remember giving that answer? 
| 4t's tn there, I satd it. 
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3 water ei-ht, nine, ten inches deep, 25 to 30 feet wide at 


be rune f 


| 

2 | Q fre you telling us you went through a pool of 
| 
| 


4 | a speed of ©°5 miles per hour? 
5 A T sald about 2O miles per hour. 
| 
6 C You :a'd previously °5 miles per hour? 
A 25 to. 20 miles an hour. I slowed down. 


| & Can you tell us why these vehicles in front of you 
| 
| eame COA Stop? 

| 

A Excuse me? 


ll ‘ Will you tell us why these vehicles in front of 


you had come to a stop? 


i f Because of another sli:ynt puddie further up. 
C When you say a slight puddle, how big was that 


puddle, deep? 


Q fad how 10n +? 
18 A Ten, fifteen feet. 


A Three or four tnches, two, three inches. 


19 CG So that -- incidentally, at the time that Mr. 


Chiarello's car and the car in front of him came to a stop, 
was there another ‘car that was proceeding slowly through 


that very puddle? 


N Yes, sir. 


Q And these cars had all slowed down and come to.a 


stop to ~o throuszh a puddle two or three inches deep but you 


aw/1f 
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proceeded through a puddle ten inches deep at e5 miles an 


hour? 


and I ask 


shows the 


1972? 


Honor. 


MR. SCHULTZ: Objection, your Honor. 
THE COURT: Sustained. 


I show you Plaintiff's Exhibit 10 for identification 


you if this photorraph fairly and accurately 


scene of the accident as It existed on J. ne 30, 


Yes, cir. 


MR. LASSOFF: I will offer it in eviden your 


THE COURT: Show it to Mr. Schultz. 
THE WITNESS: With the exception of the snow. 


MR. LASSOFF: With the exception of the snow. 


We all agree it wasn't snowiny Jy June. 


to this. 


MR. SCHULTZ: If your Honor please, IT had objected 


THE COURT: I know, but your witness now says 


$¢t correctly reflects -- 


Lhe 


scene 


MR. SCHULTZ: That wasn't the basis of my objection. 
THE COURT: Then come up to the side bar. 

(At the side bar) 

MR. LASSOFF: The smud:red area is way ahead of 


of the accident where the markings are. It has 
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nothing to do with the scene of the accident. 
THE COURT: The lest t'me somebody said it wasn't 
clear, T think the plaintiff. 
MR. LASSOFF: My witness said it was smud sed. 


THE COURT: Your w'tness says it correctly 


reflects the scene of the accident, your driver. 


MR. SCHULTZ: 1 objected on the basis there had 


been markinss that ave been erased. 


THE COURT: That objection, that's overruled. 
MR. SCHULTZ: Okay, Judge. Thank you. 

(In open court) 

(Plaintiff's Exhibit 10 received in evidence. ) 


BY MR. LASSOFF: 


Q Sir, does that photograph show the actual scene 
of the accident? 


A 


C Would you put in that photograph three eireles 
representing the three vehicles involved in the accident 
and put a number for each of the vehicles, the car that Mr. 
Chiarello's was pushed into being vehicle one; Mr. 
Chiarello, two, and you three. 

(Witness writes) 
This pen won't write ow that photograph. 


(Witnes: writes) 


| A At the t'me of the impact? 


At the time of the ii.pact, not where they came 


Q 
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to a stop after the accident, but at the time of the impact. 


(Witness: writes) 


6 Q Sir, in this photograph you have just marked, does 


this photograph also show prior to the scene of the impact 
an exit from the bridge for traffic that does not want to 


go onto the bridge? 


10 N Yes, (sir: 


n Q Would you mark that exit with a circle and put 


ext tl On. 16.2 


(Witnes:: writes) 


* Q Now, at the point where the bus or the other 


traffic comes out of the trestle, at that point does the 


roadway become one lane wide? 


“5 A Directly out from under the trestle !t is still 


two lanes. Then it becomes one. 


Q Then it becomes one lane wide? 


sa A To the bridge. 


many lanes was the roadway? 


ia Q At the point where the accident happened, how 
A One lane. 


Q One lane wide? 


A Yes. 


129la 


1 gw/1f Girdwood-Cross 631 

2 | ¢ Now, would you tell us the size of your bus, sir? 
3 A About 0 feet long. 

4 |i Q And how wide? 

5 | A Ten feet. 

6 Q Would you tell us the approximate weight of your 
7 pus? 

8 A About twelve ton. 

9 | Q Was the bus fully loaded at the time of the acci- 
10 | dent? 

ll | A Yes, it was. 

12 Q Where did you first notice any traffic in front 
13 


of you from the time you made your rignt-hand turn or your 
slight right to get onto the roadway leading to the access 


road to the Bayonne Bridge? 


16 A When I just crossed that intersection? The first 
time I noticed traffic after I got there, they were halfway 


through the trestle. 


Q Did they come in the same direction you did or 


had they made a left turn to get to this point? 


Ss £ & 8 


f 


Q 


from the time you made your turn until the time the 


accident occurred? 


A 


JT couldn't be sure about that, sir. 


Now, did you follow those particular vehicles 


Yes, sir. 
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Q Just before you entered the trestle, how fer in 

| front of you was the vehicle you eventually came in contact 

| with? 

| 75, 80 feet. 


And how fast were you going at that time? 


That's when J first went under the trestle? 


No, when you first saw the ¢ar in front of you go 


trestle. 


under the 


Oh, about 25. 


1 Q And when you saw the car in front of you go under 
the trestle, did you keep it under observation as it went 
through this pool of waiter you say existed urderneath 


the trestle? 


1 A Sir, the cars skirt that pool of water. They 


don't go through it. 


¥ © C-rs don't go throush the pool? 


- A They go around it. It is strictly in the right-hand 


lane up to the curb. I had a man on my left. I couldn't 


=>) around the puddle. 
w You had a zuy on your left whtle you were in the 
trestle? 


A When I was all the way down, yes, sir. 


Q And this guy was on your. ft all the way through 


« 


ao = @ 


trestle and passing the trestle and up to the point of 
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2 impact? 
3 A No, I think i.c went off to Bayonne, the other par 
4 | of Bayonne and I went to the bridge. 
o 5 Q He had come off that exit that !s shown in the 


6 | photograph you just marked? 


7 A Yes, sir, I think so. 


8 i And that exit is prior to the point of impact, 


9 | 45 41t not? 


10 A Yes, sir. 
il Q So that at the time of the impact this man was 
12 not at your left rear wheel, he had already left the roadway? 
13 A Yes, sir, I imagine. I wasn't lookin at him. 
4 4 Q So nothing was at your left at the time of the 
15 impact, was there? 
16 A Excuse me? 


VW | Q Nothing was on your left at the time of the impact? 
18 A Nothing except the abutment. 

19 Q Except the what? 

oO | A The abutment. 


sgl Q Where was your bus when you first saw something 


which indicated to you that traffic was changing in some 


way? 


MR. SCHULTZ: Objection. 


a &® 8 B 


THE COURT: JT don't understand the question. 


< 


1294a 


2 QO Where were you when you first saw brake lights 
x 3 @ any vehicle in front of you? 
4 A Under the trestle. 
5 a Tnetdentally, does your bus have a four and a half 
6 foot window across the width of the bus? 


1 ew/1f Girdwood-Cross 634 


7 A Yes, sir. 

8 Q And from the time you entered the trestle until 

9 the time this accident occurred, could you see traffic on 

10 the other side of the trestle, on the upgrade? 

12 far enough at the curve. 

13 Q Are you telling us there was a blind spot in 
coming out of this trestle? 

15 f Not for me because I wasn't that far behind. 

16 ©) Then did you have the vehicles in front of you 


under “ull observation tit all times? 


Yes, sir. 


So there was no blind spot? 


11 A Momentarily you lose sight of it if you are back 
;! 

No, sir. 

From the time ,ou entered the trestle unti!l] the 
| time you came out of the trestle, did you gain any distance 
| on the vehicles in front.of you? 


A Did I gain any distance? 


Did you get closer? 


so 
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bo 


A No, sir. 


3 Q From the time -- how far in front of you was this 
| 


4 | car you eventually came in contact with at the time you ed 
5 saw the brake lights go on? 5 
6 A About 75 feet. | . 
7 MR. LASSOFF: Going to defendant's deposition, 
4 1 page ll. 
| 
: Q Do you recellect pmivini this testimony: 
9 | 'O When did you Cirst notice the car in ; 
i | front of you start slowing or stopping, if you noticed that? 
12 | as Apout 50 feet in front of me when I seen 
: 3 | othe car ahead of him apply his lights first." 
14 


i bo you recollect that question and making that 
answer? 


A It's an error. 


Q That answer was given in 1974. Was your recollec- 


tion of the circumstances of this accident clearer in 


April of 1974 than it is today? 


A Right now they are. 


- Q So that yur memory would have been better in 


April, 1974, than it Is todey, is that fair? 


A Yes, sir. 


Q So that if you had said then when you.first saw 


the brake lights go on that that car was 50 feet in front 


you, that would have been more likely correct than your 
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testimony today? 


MR. SCHULTZ: Objection. 


THE COURT: Sustained. 


Q A You are losing me in this. I am getting all mixed 


THE COURT: He has answered your question. His 
recollection was better in '74 than it is in '76. 
10 G Now, when you saw the vehicles in front of you, 


and I believe you testified that you saw the car in front of 


the car you hit lights go on first, did these cars come to 
a pradual stop or a sudden stop? 


MR. SCHULTZ: Objection as to form. 


THE COURT: Overruled. 


A They came to a stop. 


Q Well, how far had they traveled before they came 


to a stop, Mr. Girdwood? 
THE COURT: After their brake lights showed? 


Q After you saw their bright brake lights on? 


A Some people drive with their foot on the brake. 
I can't say if they are stopping when the brake light goes 
On or they are moving. People drive with two feet. I have 


seen lights the whole way down the road. That doesn't mean 


Ss 2 8 & 


to say that the car is stopping. 
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2 Q You saw lights the whole way down the road? 
3 A No, I say at other times. There are different 
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! 

aGriving habits. | 
| 
| 


Q Do you recollect testifying, once axzain, ii April 
of 197% in the following manner: 


"8 How far did the car in front of you 


5 Q I am asking you, how far did the cars in front of 
6 you travel after their brake lights wert on? ? 
7 THE COURT: You know, if you don't know, don't 
| be afraid to say it. 
? | A I really don't Kobe 
10 THE COURT: Then say so. 
jal 
| 


travel from the time you first saw him apply his brakes 


this accident occurred? 


the time 


until 


A About 25 feet." 


Were you asked that question and did you make that 


answer? 


A I am sure I did, sir. 


Q And would that ref'resh jwur recollection as to 


what had happened? 
h Yes, sir. 
Q Now, car number one, the car that Mr. Chiarello's 


car was pushed into, where did he stop with reference to 


es & 8 RB 


the puddle that you say was two or three inches deep, ten to 
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how soon after -- withdraw the question. 


Now, 
| Where did Mr. Chiarellio's car come to a stop behind 


this car that you said had been stopped for seconds? 


A About ten feet, sir. 
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2 fifteen feet long? 
3 f, He had stopped before the puddle. 
4 @ Before the puddle? 
5 |i A Yes. | 
6 C How far before the puddle? | 
L A Right at the puddle. 
: Q How long had he been stopped beforvs Mr. Chirello's 
9 car came to a stop? | 
10 A Seconds. | 
il | Q How many seconds? 
12 A T-don't Know, sir. 
| 
“ Q But it was seconds, plural? 
f Yes. 


Q “nd how lone was he stopped before your bus came 


in contact with his car? 


A Just seconds, too, sir. 


Q Plural, seconds? 


A Yes. 


a) So that the car in front of Mr. Chiarello and 


Mr. Chiarello's car were both stopped for seconds before 


ry 
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‘ 2 || this accident? : 
3 | A Yes, air. 
4 | Q At the time Mr. Chiarello's -- withdraw the question}. 
5 | Incidentailty, when you entered the area of the 
| trestle you said that Mr. Chiarello's car was 75 feet in ef 
front of you? iw 
' | A Yes. | , 
9 | | 
| 2 When you came cut you testified in a deposition | * 
“ | in '74 that he was 50 feet in front of you? ) : 
" | MR. SCHULTZ: Objection. 
e | THE COURT: Overruled. | 
- Q So that would it be fair to state if you had 


1 
gained one-third of the distance between the two cars, the 
| cars in front of you were only going two-thirds of the speed 


you were going?. 


MR. SCHULTZ: Objection. 


Sustained. 


THE COURT: 


A sir. 


No, 


C Did you move your car in any way from the time you 


saw the bright lights go on until the time the accident 
happened? 
THE COURT: Bright red lights? 
MR. LASSOFF: Brake lights. 


bid I move it in any direction? 
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2 Q Yes, sir. 

3 A I tried to steer -- when I seen it wasn't going 

4 to stop, I tried to bring it into the curb. 

5 © Do you recollect hein; questioned in 1974 once 

6 again and havins been asked these a and giving these 


7 | answers: 


Page 13, Mr. Schultz. 


Qo 


| "e At any time before the accident 
» occurred, did you attempt to change lanes or to change 


i direction of your bus tin any way? 


2B "A Yes, I did not change lanes but I did 
look at my mirror to see if I could get over past him 


on the left when I was starting to apply my brakes and I 


» seen the dippery condition and TI looked in my mirror and 


the guy was still hugging ny left rear wheel. 


y Le So at no point from ti... time you first 
saw the cars in front of you apply their brakes did you 


change lanes? 


"A No, sir. 


i eo 
© co 


21 
"Q What part of your bus was in contact 


Chiarello's car? 


with Mr. 


"A The front bumper. 


TC Where did you strike Mr. Chiwello's car? 


On the rear. 


s & 8 8 
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"9 Straisht on from the front to the rear? 
ay Yos," 


Do you recollect being asked those questions and 
makings those answers? 
N Yes, sir. 
Would that refresh your recollection as to whether 
or not you changed lanes in any way prior to this accident? 
A No, I didn't change any lanes. 


THE COURT: He never claimed he changed lanes. 


I> 


I had nO =- 
THE COURT: Wait. He never changed, he claims, 
lanes. What you read is not inconsistent with the testimony. 

Q Mr. Girdwood, when you were driving on this high- 
way, the highway was wider than the width of your bus? 

A Yes. 

© Were you riding next to the curb or in the middle 
of the highway? 

A I was in the middie of my lane. 

Q How much space was there either to your left or 
your right prior to your attempting to do something with 
your bus? 

MR. SCHULTZ: Objection, if your Honor please. 


THE COURT: Overruled. 


MR. SCHULTZ: May we have the point where this is 


| 
| 


+ 


a 


> 


° 


d» 
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| taking place? ‘The roadway at one potnt is two lanes and 


3 another point it is one lane. 

4 THE COURT: He is talkinss about when he decided 
5 to try to move over to run his wheels against the curb. 

6 MR. SCHULTZ: It wasn't clear to me from the 

7 question, your Honor, where he was. 

8 || THE COURT: There is no point of trying to move 
9 over before he saw the red lights go on, Mr. Schult. 

ll THE COURT: Now put your question again because 
12 too much colloquy has taken place. 

13 Q Mr. Girdwood, how much space was there from the 


side of your bus that you wanted to move over to the curb 


before you moved over? 


A To the right? 


W | Q Whichever way you were moving. 


18 A I couldn't take evasive action to the left because 


of the vehicle on my left. The only choice I had was to try 
to bring it into the curb. There was only a foot between my 
wheels and the right-hand curb. 


Q Mr. Girdwood, did you testify just a few minutes 


ago that this car had already exited from the Bayonne Bridge 
before this occurred? 


THE COURT: No, he said point of impact. 


10 MR. SCHULTZ: I respectfully except. 
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24 he This particular -- 
3 THE COURT: Walt. Don't be In a hurry. | 


1 think - 75 feet ahead of you, right? 


THE WITNESS: Yes, sir. 


| 
| 
4 | Your question to him was had the car left the 
5 | lane at the time of impact. Obviously it had to have left 
6 | by the time of impact because the point of impact is only 
7 || one lane wide. 
8 | Why don't you ask him what the distance was behind 
9 the point of impact that the lane the car was in veered off. 
10 | Q Mr. Girdwood, can you answer that question? 
i 4 
ll | A This 1s between me and Mr. Chiarelio's car? 
12 | THE COURT: Yuu first see Mr. Chiarello's car 
13 | with the brake limhts on, you say, 150 feet ahead of you, 
14 | 


THE COURT: Plaintiff stopped 150 feet from the 
trestle. So when you were going in the trestle the plain- 


tiff's car had already stopped 150 feet ahead of you, you 


said on direct examination here today? 


THE WITNESS: sir. 


Yes, 


21 HE COURT: Between that trestle point and the 


point where the plaintiff's car stopped, where was the turn- 


off for thé second lane of traffic? You came under the 


trestle with two lanes of traffic. 


sa THE WITNESS: Just about a bus and a half length. 
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2 THE COURT: You mean the two lanes that existed 
3 prior to the trestle narrowed down to one and a half lanes 


4 going through the trestle? 
5 THE WITNESS: Still two lanes yoing throug tne 


6 trestle. 


7 THE COURT: Now you are through the trestle, you are 
8 beyond the water, you are starting upgrade beyond the trestle. 
9 From that point forward how many feet is there to the turn- 

10 off for the second lane on your left? One lane goes 

ei straight ahead to the bridge and one zoes to the left. 

12 THE WITNESS: I'd say maybe eighty feet. 

» THE COURT: 80 feet. All right. 

i Wes that 80 feet before the impact? 


15 MR. SCHULTZ: Objection, if your Honor please, 


to the form. 


THE COURT: Overruled. 


| A Yes, that was 80 feet before the 1..pact. 


es C So that at the time the brake lights went on, 
which you say was either 50 feet or 75 feet in front of 


your vehicle, this car would have already reached the exit 


from the highway to go to Bayonne? 


MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 


When I was into the turn there was no other 


1305a 


gw/1f Girdwood-Cross 645 

I could so. I could have jumped a small concrete divider, 

very low, about three or four inches, when I seen the bus 

wasn't goins, to stop. The only chance I had was to look to 
the left. There was still a vehicle to my left. 


Q When did you see the bus wasn't going to stop? 


A When JI applied my brakes. 


Q Your brakes worked, didn't they? 
A Yes,but the wheels skidded on the wet roadway. 
Q So there wasn't anything wrong with your brakes, 
it was the wet condition of the road that caused the skid, 
not your orakes? 
MR. SCHULTZ: Objection. 
THE COURT: JT will sustain objection to the question, 
Don't argue. 
Q You say your wheels locked? 
Ves, Sir. 
That means that your brakes worked? 
Yes. 
MR. SCHULTZ: Objection, if your Honor please. 
THE COURT: Overruled. 
C So that 1f you slid it was due to the wet condition — 
of the roadway, is that correct? 
A Yes. 


MR. SCHULTZ: Objection, your Honor. 
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THE COURT: Overruled. 
Q So that your brakes actually had nothing to do 
with this accident whatsoever? 


MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 


Is ‘that correct? 


If you say so. 


THE COURT: No. He is asking 


T don't say that, no. 

THE COURT: You are driving the bus. You say you 
applied your brakes, your brakes locked and then you skidded. 

THE WITNESS: Yes, sir. 


MR. SCHULTZ: Objection, 1f your Honor please. 


THE COURT: Skidded or slid. You are right, he 
didn't use skid, he sa‘d slid. 

Was it because of the brakes or because of the 
wetness of the roadway? 

THE WITNESS: Because it was wet. 

MR. SCHULTZ: Objection, 1f your Honor please. 

THE COURT: Overruled. 

What is the answer? 

THE WITNESS: Because of the wet roadway. There 
are garbage on that roadway. That creates more of a slick 


than just wet. 
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THE COURT: It was the condition of the roadway, 
not your brakes. All r.sht. 
Q Mr. Girdwood, you are a professional driver, is 


that correct? 


A Yes e 


Q You have been driving for a living for 20 years? 


Yes, Sirs 

And you have been driving -- now lon-; did you drive 
Domenico prior to '{2? 

About eight years. 

Are you driving for Domenico now? 


Yes, sir, part’ time. 


You are still a bus driver? 

Yes. Sir. 

Same hours? 

ORs HOw) SVP. 

What hours do you work now? 

Whenever TI can, sir, between trailer runs. 


Incidentally, was this your last run of the day? 


Yes, it was. 


And were you late? 
No, I was late on account of this accident. 
THE COURT: Were you late up te the time of 


accident? 


that correct, a foot ani a half per mile per hour? 
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ic 2 THE WITNESS: About a half hour. 
3 THE COURT: He was a half hour late up to the time 
4 of the accident. 
5 | a bid you ride that road every day twice a day for 
6 | I think you testified severalyears before this accident? 
7 A Yes, sir. 
. Q And were you familiar with the condition of that 
? roadway in rainy, wet conditions? | 
10 A Yes, sir. i 
i Q There was nothing unusual with the condition you 
found in that roadway on this particular day, was there? 
" A Noy six. 
- Q You knew that the roadway would be wet? 
i " A Yes, sin. 
16 | 
Q You knew there would be garbage on the roadway? 
i u fA Yes, sir 
‘ a is Q Incidentally, going at a speed of 20 miles an | 
» hour, can you tell us how much distance your bus would 
» cover in one second? | 
™ MR. SCHULTZ: Objection, your Honor. 
. " THE COURT: Overruled. 
Se . A Apout 30 feet. 
: ” Q And going at 25 it would be about 37% feet, 1s 
25 


i 


tw 


22 
23 
2A 
25 
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Yes. 

Q You say that the vehicles in front of you, both 
of them, had been stopped for seconds, plural, prior to the 
accident? 

MR. SCHULTZ: Objection, your Honor. 


THE COURT: Overruled. 


Q fs that correct? 

A Yes, sir. 

Q Would that be two, three or more? 

A I don't remember, sir. 

Q At least two? 

A Yes, sir. 

Q Now, going at a speed of 20 miles an hour on a 


dry roadway, an ordinary day, how soon could you have 
stopped your bus? 
MR. SCHULTZ: Objection. 
THE COURT: Overruled. 
A Going at 20 miles per hour? 
MR. LASSOFF: Yes. 


THE COURT: Overruled. 


way, wether it is macadam, asphalt, whatever it is. 
THE COURT: This man is an expert driver. He jis 


MR. SCHULTZ: It depends on load, nature of the a 
driving a bus for eight years prior to the accident, driving | 
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this bus for eight years. He can give an opinion within 


what distance he can stop his bus. 


MR. SCHULTZ: Sir, I think the question has to 


pose the nature of the roadway, sir. 


THE COURT: J don't. think ‘so. 


Q The roadway on the Bayonne Bridge in dry weather. 


Okay? The very roadway you were on in dry, good weather, 


ne A 


going at 20 miles per hour, how fast could you stop your 


bus? 


MR. SCHULTZ: Objection. 


THE COURT: Overruled. 


About two bus lengths, 40 feet -- no, about 60 


About 60 feet? 


A Yes. 


Q Does the fact that the roadway was wet make 


your stopping distance longer or shorter? 
” A That depends on the conditions of the road. 


Q We are talking about the conditions at the time 


as they existed at the time of this accident. 
A That would make it longer. 
Q It would make it longer. How long would it take 


you to stop your bus under the conditions that existed on 


BR & BB 


the day of this accident in feet? 
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A About 70 feet. 
Q About 70 feet. And going at a speed of -- with- 
draw the question. 


When you applied your brakes, sir, how far were 


you behind this vehicle? 


A About 75 feet. 


Q So that you did not stop your vehicle in 70 feet, 


did you? 


MR. SCHULTZ: Objection, if your Honor please. 
No. 
THE COURT: Sustained. 

Q Would you, considering the circumstances that 


existed, consider your answer to the question again and see 


if it would have taken you longer to stop your bus than 
70 feet? 


MR. SCHULTZ: Objection, your Honor. He said 75 


THE COURT: Sustained. 

Q Do you recollect our go'ng over your testimony in 
April of 1974 when you said that you were 50 feet behind 
when the brake lights went on and you said that was more 
likely, that your memory would have been better then? 

A Yes, sir. 


If you were 50 feet behind Mr. Chiarello's vehicle 
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at the time the brake lights went on, could you stop your 
vehicle in 50 feet? 

MR. SCHULT?7: Objection. 

THE COURT: Overruled. 

At 50 feet, no, sir. 

No? 

A No. 


Q In addition, sir, when you saw the brake lights 


of Mr. Chiarello's and the cars in front of him gO On, “3S 
your foot still on the accelerator or gas pedal? 
A I don't remember. 
Q You do drive with your foot on the accelerator 
or gas pedal? 
MR. SCHULTZ: Objection. 


THE COURT: What he does and what he did at this 


time are two different things. 


G Prior to the brake lights goingon on the vehicles 
in front of you, was your foot on your brake? 

A Prior to his lights going on? 

Q Yes. 

A No, sir. 

Q Did it take some time, sone period of time, for 
you to apply your brakes after you saw the brake lights go 


on on the vehicles in front of you? 
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2 MR. SCHULTZ: Objection. ’ 
3 | THE COURT: Overruled. 
4 | A A fraction of a second. 
5 Q How much of a fraction? 
6 A I have no idea. 
: | THE COURT: Mr. Lassoff, no. 
| QO Prior to your applying the brakes, how much 
: distance does your hus cover before you applied your brakes s 
as once you saw the brake lights go on on the vehicle in front + 
os of you? 
sg | A I don't know. 
| MR. SCHULTZ: Objection. | 
ae THE COURT: Sustained. 
" Q How fast were you going when you struck Mr. 
_ Chiarello's car? 
& I was almost stopped, sir. About seven or eight 
" miles an hour. 
Ms ) T didn't hear. 
20 


A About seven or eight miles per hour. 
Q Do you recollect in April of 1974 being asked 
these questions and giving these answers: 
"Q At the point where this accident occurred"}- 
MR. SCHULTZ: Where are you, sir, what page? 


MR. LASSOFF: Page 14. 


os Ff @ 8 G 
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2 Q -- "what speed were you proceeding? 
3 "A My wheels were completely locked at the 
4 speed of 20 miles per hour." 
5 Do you recollect that? 
6 A Yes. 
7 @ Would that refresh your recollection as to how 
6 fast you were going at the time this accident occurred and 
3 you came in contact with Mr. Chiarello's car? 
10 | THE COURT: Repeat that again. Read the question | 
12 Q "st the point where this deeident occurved: what 

speed were you proceeding? 
* "A My wheels were completely locked at 

the speed of 20 miles an your." 

Would it refresh your recollection that at the 


time you hit Mr. Chiarello's car you were going 20 miles 


per hour? 


ig MR. SCHULTZ: Objection, if your Honor please. 


Overruled. 


THE COURT: 


A No, sir, I was going 20 miles per hour when T 
applied the brakes, when J was sliding, but I had slid 75 
feet and I had to slow down. 


Q You started to slide -- 


ge FF 8B B 


es &£ 8 SB 
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Q -- the instant you applied your brakes? 
A Ness Sirs 
Q As a matter of fact, you started to slide before 


your foot was on the brake? 
A NOs. (Sirs 
MR. SCHULTZ: Objection. 
THE COURT: Sustained. 

Q You testified at one place that when Mr. Chtarello's 
brake lights went on you were 50 feet behind him and at anothe 
place that you were 75 feet behind him, and you.have also 
stated it took some period of time for you to apply the brake? 

MR. SCHULT?%: Objection as to the form, if your 
Honor please. 
THE COURT: Sustained. 
Q Now, when your bus came in contact with Mr. 


Chiarello's vehicle, what happened to Mr. Chiarello's 


vehicle? 
A It bounced forward and hit the car in front of him. 
Q How far did !t bounce forward? 


A Ten feet. 
And did you observe the force with which Mr. 
Chiarello's vehicle struck the car in front of him? 
MR. SCHULTZ: Objection, if your Honor please. 


THE COURT: Overruled. 


en 
re 


| 
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2 A No, sir. I noticed that I hit it.and it went 


forward and struck the other car. 


Q bid you observe that jt struck with enourh 
force to pierce the radiator of Mr. Chiarello's car? 


6 MK. SCHULTZ: Objection. 


THE COURT: Sustained. 
After the accident did you see that the radiator 


of Mr. Chiarello's car was pierced? 


10 f ., 468, 307: 


11 ¢ Now, did you vet out of your bus after the accident 


= and go over and talk to Mr. Chiarello while he was seated in 


his car? 


A T don't remember if T walked over to him or if 


he walked to me. It seems to me like it was a point in 


between. 


A point in between. How long after the accident 


ba 


did you ,et out of your bus? 


ad A First of all, I checked my passengers to see if 


everybody was all rizht tn the bus. So T don't know how 
lonz it took me to do that. 
: When you did speak to Mr. Chiarello, how did he 
appear to you? 


A Shaken. 


Q vid you use another term besides shaken, sir, like 
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2 white and shaken? 
3 A Yes, sir. 
4 Q Now, did you have a conversation with Mr. 
5 Chiarello? 
6 A Yes, sir. 
7 Q Was this conversation that I am referring to prior 


to Mr. Chiarello coming to your bus to exchanze license 


information? 


A Yes, sir, tt was outside. I asked him if he 


nance nngenrnn mamaria "ann inten —asomeeee 


was all right. 


What else did you say besides, "Are you all right?" 


ok 
& o © co 


I don't know. 


Q bid you say, “I'm sorry, Mr. Chiarello. I was 


followin: too closely." 


MR. SCHULTZ: Objection, your Honor. 


No, Sir. 
What did you say? 


I said, “Are you all right?" 


Q bid you ever say to Mr. Chiarello, "I'm sorry." 


Yes, sir. 


Q Did you ever say to Mr. Chiarello, I'm sorry 


was following too closely." 


i Ne, sir. 


Were you followin; too closely? 
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2 MR. SCHULTZ: Objection. 
3 THE COURT: Now wait a second. Do you have some- 


thing there in which he said to Mr. Chiarello that, "T'm 


5 sorry, I was following too closely." 


I have where he said he was sorry, 


MR. LASSOFF: 
your Honor. 
THE COURT: Then you havent the rizht to frame your 
question as thou;th he had said this under oath before. 
That ts the !mpression TI have and I am sure that the jury 
has. 


8 MR. LASSOFF: I didn't mean to give that impression, 


I wasn't referring to any documents when I said 


your Honor. 


it. I was walking around here ina circle. 


6 THE COURT: Come on, Mr. Lassoff, you have been 


referring to those two documents on the lectern in front 


during your whole examination. 


MR. LASSOFPF: At times, yes. 


Q Mr. Girdwood, you had the vehicles -- 


= THE COURT: Let's clear up this point. When you 

. spoke to Mr. Chiarello in addition to eieryenics else, did 

” you say to him you were sorry? 

ig THE WITNESS: I said that when we were all finished. 
” I said, "I'm sorry the accident happened." 

25 


THE COURT: "I'm sorry the accident happened." 


1319a 


2 Q Did you have the vehicle in front of you under 
3 observation at all times prior to this accident? 
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rs 4 MR. SCHULTZ: Objection, if your Honor please. 
5 THE COURT: Sustained. We have been through this. 
6 Q Did you watch the vehicles in front of you come 
7 to a stop? 
8 MR. SCHULTZ: Objection, if your Honor please. 
THE COURT: Sustained. We have been through that. 
10 | Q bid either of the vehicies in front of you, wher 
u they came to a stop, skid or slide in any way? 
¥ A Not that I seen, sir. 
" | Q Did the vehicle that was going through the 
“| puddle skid or slide in any way? 
" MR. SCHULTZ: Objection. 


Sustained. 


THE COURT: 
Q Wos there traffic behind you, Mr. Girdwood, and 


I am not referrins to the car you said is on your left? 


A Yes, sir. 
Q Did any traffic behind you come in contact with 


‘your bus at the point where this accident occurred? 


A No, sir. 


In the photograph you have in front of you, Mr. 


Girdw Plaintiff's Fxhibit 10. is there a bus stop where 


people wait for buses on that access road to the bridge? 
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_ 


) 


A Yes, there Is. 


3 C Would you put a circle over that bus stop and 

4 write "Bus Stop" in that circle? 

5 (Witness writes) 

6 THE COURT: Put a B. 

7 Q Now, 13 that bus stop shown in the photograph 

8 before or after the point of impact? 

9 f Before, sir. But I don't stop at that bus stop. 


I didn't say you did. 


Q 
I'm sorry. 


Incidentally, do you know what the speed limit 


Bayonne Bridge itself? 


Yes; sir. 


1 MR. SCHULTZ: Objection, if your Honor please. 


Sustained. 


‘THE COURT: 


W (@) Mr. Girdwood, as an experienced, professional 


ba 
_ 


18 driver, under weather conditions such as were existingat 

19 the time and place of this accident, would it be good custom 

and practice to drive your bus at the maximum rate permitted 

by law? 
MR. SCHULTZ: Objection. 


Sustzined. 


THE COURT: 


¢ Incidentally, Mr. Girdwood, at the time the Port 


Authority Police came to the scene of the accident, was it 


es mason 
g 4 # 
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2 raining or was it still stopped raining? 


3 | A No, it was dry. 

4 Q It was dry? 

5 A Yes, sir. 

6 || Q Was there any damage to your bus, Mr. Girdwood? 
7 | A No, sir. 


Q If I told you that the Port Authority Police 


2 ie 
9 || 1isted a dented fender to your bus, would that refresh your 
10 recollection? 
ll | MR. SCHULTZ: Objection, if your Honor please. 
12 | THE COURT: Show him the report. 
| A No, sir. 


THE COURT: Is it in evidence? 


15 | MR. LASSOFF: No, but he did testify, your Honor. 
| THE COURT: It's not in evidence? 

sir, there is no fenders on the bus. 
18 THE COURT; Did youtear the answer, Mr. Iassoff? 


I did, your Honor. 


LASSOFF: Yes, 
a THF COURT: Next question. 


21 O I believe on direct examination did you say this, 


Mr. Girdwood, that Mr. Chiarello said he didn't want to go to 


the hospital? 


A Yes, sir, he said that he was all right. 


s = & 8 


MR. LASSOFF: Thank you. 
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THE COURT: Any redirect? 
MR. SCHULTZ: Oh, yes. 


REDIRECT EXAMINATION 


BY MR. SCHULTZ: 


6 Q Mr. Girdwood, before you got onto the access 


road to the point where the trestle is, you told us that 


was Bayonne, is that correct? 


A Yes, sir. 


10 Q And, sir, along what roadway were you operating 


your vehicle before you made this partial or right turn? 
Ma A Kennedy Boulevard. 


Ts that in Bayonne? 


15 Q Sir, I now show you ‘a picture -- 


MR. SCHULTZ: Can we have it marked for identifica- 


(Defendant's Exhibit C marked for identification. ) 


& 


a I show you, sir, this picture a@d I ask you does 
this show Kennedy Boulevard at the point and does it show 


where you enter the access roadway to the Bayonne 


the potnt 


Bridge? 


A Yes, sir, it does. 


Q And, sir, does it snow the condition as it existed 


on June 30, 1972? 
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2 | A Yee, s7F. : | 
g 3 | Q And, sir, is this before the scene of the occurrerc ¢? 

4 | A Yes, sir. 


5 0 And were the signs depicted in that picture present 
6 || at that time? | 

7 A Yes, sir. 

MR. SCHULTZ: I offer it in evidence. 


THE COURT: Show it to Mr. Lassoff. 


wo 


10 | (Handed to Mr. Las-off) 
ms 11 | MR. LASSOFF: Objection, your Honor. Kennedy 
12 | Boulevard has nothing to do with this accident. The questions 
13 | I asked about were Hudson Boulevard. 
4 ! MR. SCHULTZ: Iwill clear that up, if your Honor 


THE COURT: Objection sustained to this. 


15 please, if I may. 


Q Sir, is Hudson Boulevard end Kennedy Boulevard 


the same? 


Yes, it is, sir. It has been Hudson Boulevard for 


et MR. SCHULTZ: Did I hear you say you sustained 


22 

23 THE COURT: The description I have of Kennedy 
A Boulevard going onto the access road is a slight turn to 
25 


the right. I don't see a slight turn to the right. 
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Q Does this picture depict the point where you 
make this slight turn to the right to go onto the bridge? 
A Exactly where that bus is, sir, on that picture. 
THE COURT: Let me see it. 
You mean way up here? 
THE WITNESS: Yes, sir. 
THE COURT: Objection sustained. 
MR. SCHULTZ: If your Honor please, I offered one 
picture which you said -- 
THE COURT: Wait a second. You are offering this 
picture. JI have sustained the objection. Let's not argue 


about the other one. 


MR. SCHULTZ: Could we have -- 


COURT: You may. 
the side bar) 
MR. SCHULTZ: If your Honor please, I offered 
Exhibi‘’; B which is the scene where the puddle was and that 
picture shows the thing to the Bayonne Bridge, the abutment 
and it also show: the speed limit. 


THE COURT: That is what you are really offering 


MR. SCHULTZ: If your Honor please, you excluded 
that on the basis it was beyond the scene of the occurrence. 


THE COURT: Right. 


1325a 


1 gw/lf | Girdwood -Redirect 665 

2 MR. SCHULTZ: tIrow have offered Exhibit C -- 

3 THE COURT: The picture taken is too far away 

4 | from the point of the access road. He says the access is way 
5 downltere where that bus is. That's the reason I sustain 

6 +c 

7 MR. SCHULTZ: If your Honor please -- 

8 | THE COURT: You have made your point. 

9 | MR. SCHULTZ: May I go on the record and finish it, 
10 sir? 


COURT: You have it. It's marked for identifi- 


cation. 


MR. SCHULTZ: Okay. 


open court) 


(In 


15 ¢ Mr. Girdwood, what was the speed limit for traffic 


in Bayonne as you made this partial right-hand turn on June 


30, 1972? 


18 A 25 miles per hour. 


19 Q Now, sir, at the point where this occurrence took 


place, the actual point of impact, what was to your left? 


UA One-way road into Bayonne, into the back end of 
Bayonne. 
THE COURT: You mean beyond the abutment, the two. 


or three foot high abutment? 


eS £2 


MR. SCHULTZ: Objection, if your Honor please. I 
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Q How high is that abutment? 


and then it 


It starts off at about two itnches 


becomes a wall. 


THE COURT: How high jis the wall? 


THE WITNESS: Four feet. 


8 ¢ How hirh is this abutment at the point where the 
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2 believe he said it was two or three inches. TI am not sure. 


impact took place? 
10 A About four feet. 


MN Q Now, sir, what was to your right? 


Curb. 
13 MR. SCHULTZ: No further questions. 


THE COURT: You may step down, 


(Witness excused ) 
THE COURT: We will have a short recess. 
(Recess ) 


(Jury not present) 


” THE COURT: Yes, Mr. Schultz. 


MR. SCHULTZ: That 1s the defendant's case, your 


Defendant rests? 


COURT: 
MR. SCHULTZ: Yes, your Honor. 


THE COURT: Ts there any rebuttal? 


MR. LASSOF: No, your Honor. 


THE COURT: Motions. 
MR. LASSOFF: Yes, your Honor. At this point 


the plaintiff moves for a directed verdict on the basis of 


the defendant bus driver's testimony in which he admitted he 


was more accurate at the time of his aeposition than he was 
here. In his deposition he testified that he first saw 
Mr. Chiarello's car start slowing or stopping, when it was 
50 feet in front of him. He further testifiea that he could 
not stop his bus in 50 feet. Therefore, a matter of law 
I say that this man was following too closely and violating 
the Port Authority traffic rules and regulations and the 
traffic rules and resulations of the State of New Jersey. 
THE COURT: Motion its denied. That question of 
inconsistency is for the jury. 
Yes, Mr. Schultz. 
MR. SCHULTZ: If your Honor please, I had reserved 
my risht to make a motion at the end of the plaintiff's case. 
THE COURT: What you are saying now is directed 
to the plaintiff's case at the end of the plaint?ff's case? 
MR. SCHULTZ: Yes, I am, your Honor. 
If your Honor please, at this time I respectfully 
move to dismiss the plaintiff's complaint as against the 
defendants in the within action, if your Honor please, first 


on the ground that the plaintiff has failed to show any 
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2 actionable negligence on the pert of the defendants in this 


particular case. 


The plaintiff at best established the mere happen- 


ing of an accident. 


6 On that basis, your Honor, I respectfully move 
7 to dismiss the plaintiff's complaint as of the end of the 


plaintiff's case. 


COURT: Motion denied. 


THE 
10 MR. SCHULTZ: I respectfully except, your honor. 


Now at the end of the entire case. 


COURT: 


12 MR. SCHULTZ: At the end of the entire case, your 


Honor, I respectfully move to dismiss the plaintiff's 


14 complaint, first, if your Honor please, on the grounds that 

15 the plaintiff has failed to show any actionable negligence 

16 on the part of the defendants herein. 

x I also move to dismiss the complaint on the 

” mrounds that the plaintiffs, through the testimony of the 

es medical experts that have been called, have fatled to 

= establish that the occurrence complained of was the proximate 


_ cause of the injuries that they claim that they sustained. 
That's it, your Honor. 


THE COURT: Denied. 


What I suggest, we will let the jury go out to 


* ££ 8 B 


lunch -- how much time do you want for summations? 


RBS gr OT AOR HRN DC OR A NEE A TT SP SE EAS 


SCHULTZ: T would like equal time. 
» COURT: Mr. Lassoffr. 
LASOFF: No more than an hour. TJ am not as 
longwinded as last time. 
THE COURT: You told me that last time. 
MR. LASSOFF: JT was on the head of 45 minutes. 
I have a doctor Cuits Florida tis t'me, who is important. 
THE COURT: -T will give you. 50 minutes. 


MR. SCHULTZ: I won't take any longer than that, 
THE COURT: We can get the charge in. My charze 
is only fifteen minutes. We will have the jury come back 


at 4 quarter to two and we will have summations and charze. 


MR. SCHULTZ: I was poing to ask you that, Judge. 


T will rule on your requests to charge at a quarter to two. 


T still have not received from the attorney for the plaintiff 
his present requests. 
THE COURT: All he had was the New Jersey statute. 
Did you jive it to him? I told you when we 
started the case. 
MR. LASSOFF: I offered it t him. As you said, 
there are three New Jersey statutes and he knows it 
without my zivin: it to him. 


I asked you to give nim tre: document. 
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2 MR. LASSOFF: It was a copy of the same one I had 

3 | done before. There 1s nothing new. 

4 THE COURT: You have one -here with one request to 
5 charye and then you have another one with a reques to 

6 

7 MR. LASSOFF: Both were given to your Honor before 


8 the Jast triad. 


9 THE COURT: I am not worried about your giving it 


10 to me. Give it. to Mr. Sehult-. 


ll MR. LASSOFF: I will s3ive him a copy. 


12 THE COURT: We will adjourn to a quarter to two, 


13 at whitch time we will have summations and charge. 


pant 
as 


charge three statutes. 
Mr. Clerk, go in and tell the jury that the testi- 
mony is completed and they may go to lunch and come back 


at a quarter to two. 


(luncheon Recess) 


AFTRRNOON SESSION 


(In the Robins Room) 

THE COURT: Twill rule on the requests to charge. 

Mr. Lassoff, on the set that has three requests to 
charge, I will deny them because the law there is not applicable 
The place where the accident occurred was under the jurisdictljon 
of the Port Authority, and their traffic rules will apply. 

Consequently, TI will wrant the single request to 
charge submitted separately which refers to the Sietets 
regulations of the Port Authority of New York. 

On defendant's requests to charge, request number 
one is dented except as charged; request number two is 
denied except as charzed; request number three is denied 
except as charged. I do not charge that it has to be a sub- 
stantial factor in bringing about the injury. 

MR. SCHULTZ: If your Honor please, the cases, as 
I understand it, vary between the use of substantial factor 
or proximate cause, which T believe are really interchangeable. 

THR COURT: I will give the same charge I gave 


last time. 


MR. SCHULTZ: I don't remember that verbatim. 


THE COURT: JI will read it to yous To dispute 


proximate cause not only must the cause actually contribute 


1332a 


gw/lf 672 
2 to the result but such a cause must not be a remote one. 
It is a cause which in the natural and continum sequence, 
unbroken by any efficient intervening cause helps produce 
the injury and without which the accident would not have 
happened. 


7 || THE COURT: In other words, sir, you are not going 


to charge number three? 
9 THE COURT: Not in the form you give it because 


I won't give the words "substantial factor." 


Number four is denied. Number five is denied. 


Number six is denied except as charged. Number seven 1s 
denied. 


14 MR. SCHULTZ: May I respectfully except, your 


COURT: Yes. 


u MR. SCHULTZ: If your Honor please, may TI have a 


few moments? Mr. Lassoff left for lunch and all the exhibits 


that he had I didn't have them at my disposal to put them 


together. JI will need about five or ten minutes more. 


THE COURT: Sure. JI will give the same questions 
to the jury I did on the last trial. 
MR. LASSOFF: Your Hunor, can I ask you a question? 


THE COURT: Yes. 


® F&F 8B B 


MR. LASSOFF: I see that the weather is worsening. 
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2 | Are you going to give the case to the jury today? 

3 THE COURT: Absolutely. We can stay here till 

4 | six o'clock and let them go home. If they can't agree on a 

5 verdict by six we will let them so home and come back tomorrow. 

6 MR. SCHULTZ: Your Honor, T teach on Tuesday 

' nights and my class starts at a quarter to gsix. So if 

8 they haven't reached a verdict by 5:30 could we terminate? 

’ | THR COURT: Sure. 

10 MR. SCHULTZ: I have to get over to teach the law 

11 | of contracts. 

12 (Recess) 

13 (In open court - jury present) 

- THE COURT: You may proceed. 

15 MR. SCHULTZ: If the Court please, ladies and 

16 gentlemen, Mr. Lassoff, this is the time that the attorneys 

W are allotted to discuss the evidence with you. Each attorney 
Ee ad operates inadifferent fashion at this stage of the pro- 

19 ceeding. — 

™ It is my function to go over the testimony with 

- you to assist you in reaching a just and equitable verdict 

” in this case. 

= If you will review what has happened here in the 

” last few days you will reach the conclusion that there were 

p23) 


twelve witnesses who appeared before you to give testimony. 
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There have been many exhibits placed before you or which 
are ‘n evidence, at least. The witnesses can be divided up 
into factual witnesses, if you will, and medical witnesses. 
The plaintiff called as medical witnesses Dr. 
Friedman, Dr. Leone, Dr. L. Jackson Spitz and Dr. 
Lawrence K«plan. The defendant called as medical witnesses 
Dr. Gould and Dr. Baird. 
The plaintiff called as factual witnesses Mr. 
Chiarello, the plaintiff, Mr. Hutchings, the retired Port 
Authority patrolman, Mr. DeVoy, a bookkeeper or assistant 


manager at the Universal Maritime Stevedores organization, 


a Dr. Les Seplaki, who purported to be an economist, and 


Mrs. Chiarello. As factual witnesses for the defendant 
the defendant himself appeared, Mr. Henry Girdwood. 
I would like to discuss with you at the moment 
some of the witnesses which I feel did not contribute a 
great deal or did not contribute much to this case at all. 
The first witness in chit aspect is Dr. Friedman. 
Dr. Friedman examined this plaintiff on two occasions, 
one in May of 1973 and another in January of 1976. Both 
examinations of the plaintiff were conducted at the request 
of lawyers who represented “ plaintiff. On the first 
occasion in May of 1973, Dr. Friedman was requested to 


examine in behalf of a prior lawyer, Mr. Heckerling, and 


x = 8 S&S 
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in January of '76 he was requested to examine i behalf of 
Mr. Lassoff. 

You must, please, if you will, remember that a 
plaintiff, if he sustains injuries, comes under the care or 
doctors. Those doctors are treating doctors who maintain 
and set up a regimen of care. A defendant does not have 
that opportunity Saad his doctors do not treat plaintiffs. 
The best that a defendant can eve” do is offer you a doctor 
who has conducted an examination. That's the best that 4 
defendant can ever do because he never has at his disposai 
the treating doctors who took care of the plaintiff. 

Dr. Friedman, then, was not a treating doctor, 
he was a doctor who was asked to examine for the purpose 
of testimony and supplying reports to the plaintiff's 
attorneys, Mr. Heckerling and Mr. Lassoff. 

In essence, he described the injuries as he 
_ them and he stated that he found the injuries to be of 
a permanent nature and it is my opinion that you can, if 
you choose to, recognize that his opinions and his findings 
must be colored with a view to litigation. 

The next witness that I feel contributed very 
little to this case, however he did supply facts,was a 


Mr. Joseph DeVoy, the assistant manager of the Universal 


Stevedores. The gist of his testimony was that Mr. Chiarello{s 
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base pay in 1972 was $15,999 and I think 92 cents. I'm 
not sure of that, of the pennies, snyway. 

He then testified #s to what someone else earned 
in 1975, who he claimed was a man of similar seniority 
and doing e similar job, and he stated that that man in 
'75 earned $19,500 and some change. I can't recall. 

I submit to you that merely becaus* someone else 
was earning that base pay does not indicate that Mr. Chiarell 
would have been earning that base pay or that he would have 
been there, because you must remember that Mr. Chiarello 
was an employee of American Stevedores, which was owned 
by members of his family, they also owned Pittston Stevedores, 
and the other members of his family stayed with Universal 
for approximately a year and then were terminated. There 
is no . zation that Mr. Chiarello would have continued 
at this particular function, and I believe that that portion 
of ir. DeVoy's testimony is speculative. However, it was 
presented to you and I must comment on it. 

Now, the next witness that I feel contributed 
very little to this case as a factual witness was Mr. or 
Dr. Seplaki. He stated that he was an economist at Rutgers 
and that he had been in the academic world for I don't know 
how many years and that prior to that he had served as a 


consultant to somebody. He didn't say to whom. And he was 
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asked to give you various figures as to how much would be 
necessary to be invested to yield a certain amount of 
money, $19,500 and we received two or three separate 


figures from him. He attempted to establish an inflationary 


trend, projecting it over a period of 20 years, with no 


basis. When I asked him about the depression, whether or 


not there was a deflationary period from 1930 to 1937 or 


'38, he knew that that was a deflationary period and that 
prices had gone down, and when asked if there was a recession 
today he admitted that there was. However, the Court indi- 
cated that the cost of living had not gone down in spite 
of the recession. 

In essence, though, as I saw Dr. Seplaki's testi- 


mony, it was unreliable. He didn't know about the various 


interest rates for these various treasury notes, he didn't 


wish to make an admission as to that, and IT feel that he 
offered very little to this case. You can examine that and 
determine whether or not this man in his computations and 
what he had to say to you 1s worthy of any real credibility. 
The next witness who may or may not have supplied 
anything to this case is quite interesting, and that is Mr. 
Hutchings. what he testified to did not supply anything, 
in my opinion. However, the manner in which his testimony 


was elicited indicates and sets forth a pattern for you to 
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determine, to determine whether or not there has been some 
architect, someone orchestrating this procedure. 

I took the liberty of having Mr. Hutchings! 
testimony, a portion of it that was given, transcribed. 
If your recollection is different as to what he said 
and what was said, then naturally, of course, yours controls 
because you are the exclusive triers of the facts and the 
finders of the facts. However, Mr. Hutchings first said 
that it was raining at the time of his arriving there. 
Both the plaintiff and the defendant tell you that it was 


not raining, that it was not raining at the time of the 


occurrence, and that is one Indication as to an error on the 


part of Mr. Hutchings, however, not great. It's just an 
error. 

The plaintiff had testified that the driver's 
seat -- that's Mr. Chiarello -- had broken. In order to 
substantiate that aspect of the case, Mr. Hutchings was 
asked these questions. As I say, if your memory is 
different, yours controls. 

Question by Mr. Lassoff: 

"Q What did you notice with regard to Mr. 
Chiarello's car? 

av Can I read the damaze report nere? 


“THE COURT: I will let it in. 
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"A Rear trunk and bumper damages, front 
seat broken." 
At this point I wish to say to you there is a 


statement that the Cront seat was broken. It doesn't say 


which seat was broken. The front seat broken. 
"MHE COURT: Js this Chigello's car? 


"WR, SCHULTZ: May I respectfully object at this 


"THE COURT: Overruled. 

WA Front seat broken, right front fender 
damaged, right front headlight broken." 

Again from the witness no indication which seat 


4 


s broken. Front seat broken. 


Question by M. Lassoff: 


vw 


Q When you wot to where the cars were, did 


you notice in what position the right front seat of Mr. 


Chiarello's car on the driver's side was? 

ae" It was broken and bent backwards." 

I submit to you this is part of some of the 
orchestrattons. Up until that point there was no testimony 
by this Port Authority retired man as to which seat was 
broken. Mr. Lassoff says the right front seat on the driver's 
side, and then he says {it was broken and bent. 


This 1s one of the factors to consider, not for 
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as T recall, about every -- it was an averayre of a month or soa, 
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2 what was said but the manner in which it was elicited and 
3 brought out to you. 
4 Mr. Hutchings went on further to tell you that 
9 in the rain he walked around and looked at skid marks 
6 but they were careful not to ask him how long they were -~ 
7 MR. LASSOFF: Objection, your Honor. The 
% defendant had an equal opportunity to ask those questions. 
: $ THE COURT: Sustained. 
10 MR. SCHULTZ: There was no question as to how 
1 || lon the skid marks were. I submit to you 4f you have ever 
a | been out in the rain you are not going to see skid marks or 
13 marks of a car while it's raining or on a wet roadway 
y even if it isn't raining, it's not going to stay there. 
15 In any went, you can consider that with relation 
1g to Mr. Hutchings. 
wh So from the standpoint of what he had to say oe 
. " he offered very little, but the pattern of the trial 
: begins to take shape with Mr. Hutchings. 
| ” | The next group of witnesses are medical witnesses 
= os I would like to take and review. with you Dr. L. Jackson 
= | “pitz's testimony. First one must recoznize that he treated 
? | Mr. Chiarello from July 3rd, JT think, of '72, until July 
* | 30, 1973. During that entire period of time he rendered, 
p25) 
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and then there was a h‘atus of several months and then back 
again, and he gave him physiotherapy treatments. He, himself, 
never once took an X-ray and he tock his man's blood pressure 
on one occasion. Highly significant of Dr. Spity is this, 


that he was a friend or he knew and had treated the plain- 


tiff's father-in-law, Mr. Cardillo. 


MR. LASSOFF: There is a difference between being 
a friend and had treated. 

THE COURT: He may comment. 

MR. SCHULT?: Perhaps it would be better to say 
that he knew the plaintiff's father-in-law and had had a 
knowledse of him for a period J think *e said of five years 
or six years, or whatever it may be. And when I questioned 
him about this man's blood pressure, hypertension and 
cigarette smoking, he would not make a statement as to 
whether high blood pressure, smoking two packs of cigarettes 
a day or three packs of cigarettes a day and overweight 
would have any effect on this man's life expectancy. He 
wouldn't say that he was obese. However, in January of 
1973, he was examined at Kichmond Memorial Hospital -- there 
4s a record here -- they brought in a consulting physician 
to conduct a medical examination of this particular plaintiff 
It states as follows: 


"26 year old man with a long history of hypertensto 
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"for which he has been treated with various medications. 
The patient has been obese as long as he can remember and 
has a prodigious appetite which he does not make any consciou 


attempt to curb." 


The blood pressure is 145 over 90 and the impression 


is "marked exogenous obesity, heavy cigarette smoking, three 


packs a day, hypertension, probably related to overweight." 

And further it says here: “Comments. Feel the 
blood pressure would probably come down toward or to normal 
without medication if the patient would lose weight. Have 
emphasized the importance of this to him. Because of his 
obesity, a strong family history of hypertension and  cardio- 
vascular disease and his heavy cigarette smoking, this 
patient 1s a good candidate for early difficulties from 
the standpoint of coronary disease." 

br. Spitz would not comment with relation to this, 
and T suggest to you Dr. Spitz was less than candid with 
this Court and with you. Be that as it may, his testimony 
was to the effect, as I told you, that he treated him on 
these various occasions and he stopped seeing him in July 
of '73,; and I think he, from a medical standpoint, added 
very little except, again, the fact that he would not state 
to you that overwei;ht, cigarette smokinz and high blood 


pressure would have a tendency to diminish one's life expectancy 
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‘pain, it is evidence of a pattern in this particular case, 
not so much for what he said but the pattern. 

The next medical witness that was called by the 


plaintiff, as I recall, was br. Leone. or. Leone was a 


doctor who had originated in Brooklyn and who went to school 
in Italy, practiced here for a period of four or five 

years, and then went to Florida, and he assisted at this 
perticular operation. He did not. conduct the operation, 

he was the assistant, and he had the general management 

of this particular plaintiff for the period of time that he 
went down there. 


Dr. Leone, if you will examine the hospital 


record, the operative record, states they went originally 


into the L3-4 interspace, which was not the area where 

the myelogram indicated that there was a defect. He and 

tne operating surgeon then had some more apparently portable 
X-rays taken end they went down to the proper site, which 
was down further. 


And he told you that at that point. they ascertained 


that there was adhesions and scarring at the L4 nerve root 
area. He also told you that there had been a rent in the 

dural sleeve and that they had removed eight cc.'s of the 

disc which you have later learned, and admittedly, they 


can't tell whether it was all of the disc or not. However, 
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he let one thing fly and he let one thing out that perhaps 


the plaintiffs would not like to hear. He said the scarring 
was of long duration. That's what he said. 

IT questioned him, he having, volunteered this, I 
did not elicit it, he stated it, and I asked him whether or 
not he could tell us how long scar tissue had been present. 
What did he say to us? He told you that in his opinion 
it came from this occurrence that took place on June 80; 
1972. 

It still did not overcome his original statement 
that it was of long duration. Having said it, JT am sure he 
would like to retract it, but he said it. And he stated 
that in his opinion this gentleman was totally disabled 
and that his condition was permanent and that there could be 
no further help for this patient and that all operative 
procedures had been undertaken and, !n essence, I belleve 
that's what his contribution was to this case. 

The plaintiffs then produced Dr. Kaplan. And you 
will recall, I did not require that Dr. Kaplan state his 
qualifications. I stated to the Court that I would concede 
his qualifications and that he was highly qualified. There 
4s no question about that. 

What did Dr. Kaplan add to this case? And incidentanl: 


Dr. Kaplan had testified previously. That was elicited. Dr. 


45 
aw/1t acre 685 


Friedman had testified previously. That was elicited. Dr. 
Spitz had testified previously. /fnd Dr. Kaplan, when asked 
to describe and so through his findings -- and incidentally, 
br. Kaplan told you that he was a neurologist and a 
psychiatrist. He told you that there was some discrepancy 
with the knee jerks and the ankle jerks, the knee jerks 

on the richt were diminished but yet on the right ankle 
they were hish. He also stated to you that the alleged 

or claimed weakness in the foot, the rimht foot, did not 
follow the anatomical distribution of the nerves and that 
when he suggested movement with his hand and helped: that 
this movement of the foot became better. 


He also stated that in his opinion the pain that 


this gentleman was experiencing came and was present today 


from scarring. He said the last myelogram taken in July 
of '75 indicated that there may be scarring in the L4-L5 
interspace or a protrusion. And if you will recall, and J 
did it because I was hoping that you would remember it, 
IT asked him, "Doesn't that myeloOgram show stringing, 
Doctor?" 

He said, "Yes, we hadn't used stringing before, 
but that's what it is, it's stringing." 

T said, "Doctor, doesn't stringing indicate to you 


scarring?" 


And he said, "Yes." 

Then I asked him a very key question and he admitte 
that he had testified prior to that the same way, that you 
cannot tell how lonz secarrtngy was present, you cannot 


tell how long that scarring was there. He said you cannot 


tell and he couldn't tell. 


He also told us that these complaints of lack of 
sensation that the plaintiff made did not follow the distribu 
tion of the nerves. He also told you that in his opinion this 
gentleman could walk without a cane. He also told you that 
he could find no orzanic neurological involvement in this 
man's sacral nerves which controlled the sex act. He said 
there was no ormanic reason for this. He attributed it to 
a psychozenic overlay, in other words, a state of mind. 

I asked him, however, "Doctor, wuld lifting objects 
over a period of ten or eleven years cause back injury of 
weichts from one pound to a hundred pounds?" 

Learned counsel suggested that I shouldn't be 
talking about the lifting of weights for exercise, and I 
chansed the question to make 1t sure that it was in the course 
of his employment. And Dr. Kaplan said, "Yes, this type of 
activity could cause back injuries." 

Mrs. Chiarello was a factual witness, and I would 


like just briefly to discuss what she said. She told you 
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of her relationship with her husband, that the husband 

had taken the children out, to do ball games and so forth 

and so on and that there had been some change in their marital 
relattonship. 


I would like now, however, to talk to you about 


Dr. Gould and br. Baird. Please bear in mind that the defen- 


dants cannot do more than what we did -- obtain the services 
of a doctor to examine him. 

Dr. Gould is a diplomate In the field of neurology. 
He gracuated In 1924, I believe, he said, I am not sure, from 
Yale and today he is 74 years of age and he has been in 
this business or th'!s profession for 50 years, held 
Imminent positions in various hospitals, and 1 don't think 
that anyone would expect that a man of his years and of his 
standing would come in here at this stage of his life and 
perjure himself and tell you an untruth. 

T asked him 1f he had ever testified on any matter 
that I had been concerned with, and I thought he had and 
he told me he hadn't and he said that I had sent him -- had 
asked him to examine a patient but that never came about. 
I asked vr. Gould to tell you what he had done and observed 
about this gentleman when he examined him. And what did he 
say to you? And hefore we go into that try to remember, if 


you will, that when these lack of sensation tests are conducte 


yw /1f 1348a 688 


1t's done with 2 pin prick and the patient must tell you 
whether he feels it or he does not feel it. They don't 
stab him hard enoush to make him jump. It's pricking. And 
the patient must inform. 

What d!d he say to you, in essence? He told you 


that the man had had an injury to his back. There {is no 


question that this man had an Injury to his back... Where 1t 
came from ts questionable, In my op!nion. He had an operativ 
procedure in which a portion, a good portion, of the disc 
was removed and they attempted to free up a nerve root 

which came out of Lit and L5, which had had scarring and 


adhesions. 


Lr. Gould told you that lm conducted various tests. 
And what did he say? He said that the complaints of lack 
of sensation around the mzht flank and the hip did not 
eoincide with the distribution of the nerves that would be 
affected by this I/+t problem. And I think he told you about 
the electric limht circuit, if the fuse goes out in one 
place that you know should cover the bedroom and something 
else sors out, you know something's wrong, and that's what 
he tried to set acros: to you was these claims of lack of 
sensation here had nothing to do with this L4 nerve. 

He aiso told you that this man complained of a 


lack of sensation on the top of his hand but yet he could 
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feel everything on the bottom, and he said this man claimed 
he had a weakness in his right hand par yet is walking 
around supporting 260 pounds with this cane. If his grip 
was weak he said he would collapse. 

I don't think that Dr. Gould 1s goinz to make 


these statements to you, first of all, if they are not true; 


secondly, they are sound. You can evaluate it. And he 

seid that this man was capable of doing some work. Dr. 
Gould further was questioned about bleeding, hemorrhaging 
and scorring, and he told you that not all bleeding causes 
scarring. He told you not all hemorrhaging, causes scarring. 
And he said to you, I think one of his closing, statements 
was that he hasn't done any operatin, in about 4S years. 
-fThere's a reason for that, and br. Baird told you what the 
reasor was. Dr. Baird told you --~ 


MR. LASSOFF: Objection, your Honor. 


THE COURT: Sustained. The reason for Lr. Gould 
operating would have to come from his mouth, not br. Baird's. 
Continue your summation. 


MR. SCHULTZ: Thank you very much. 


Dr. Baird examined in behalf of the defendants and 


he told you what he found. He told you he found no lack of 


sire, in other words, no atrophy in the thighs, in the calves, 


he found no loss of function in the hand. He told you that 
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this man in his opinion had a ten percent loss of body 
disability, in other words, general overall disability. TI 
think he said ten percent. He said this man wa: capable 
of working, at non-liftins, sedentary jobs, and he told you 
that orthopedic surgeons were more familiar with nerve root 
damage than were neurologists because the neurologists 
don't operate but that the orthopedic surgeons do the 
operating and they're tn there. And he told you that he, in 
his opinion, could not state when scarring originates, 

no one can tell you, he said, when scarring originates, 

what brings the scarring about, and in his opinion this man's 
pain was caused by scarring. I believe he was asked as to 
whether or not lifting and moving railroad car doors are 
capable of causing; back injury and he said yes, and he 

stated to you that the normal procedure as an orthopedic 
surgeon if the man has a weakened right leg, that the cane 
enw be carried in the left hand to support, and, as I 
indicated to you, I believe that he stated that this man 
could walk without a cane and, in fact. did. 

He also said that there was no neurological involve 
ment that he was able to ascertain. And he was questioned 
On cross examination as to the myelograms and the X-rays, 
and his testimony was only yesterday, I am sure I need not 


recount it. In the normal X-rays he stated he found no chang 


| 
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he found very minimal narrowin” of the disc space and he 


freely admitted to you in normal X-rays you cannot see 


4 || herniated diees. No question about ft. He told vow, that 


in the myelo:sram that he saw there ar eared to be scarring 
p &s 


small narrowing and stringing, T believe. 


Now, that basically 1s the medical aspect of the 


evidence that I think was before you. ‘The two factual 


witnes:es are Mr. Chiarello himself and Mr. Girdwood, the 


defendant in this case. Both are a-treed the accident 
happened on June 30, 1972; both are agreed that at the time 
4t was not raining, that it had rained before; both agreed 
that at the point of the ‘mpact there was a slizht up rade. 


ia MR. LASSOFF: Objection, your Honor. 


15 | MR. SCHULTZ: Both asreed -- 


4, 


LASSOFF: Withdraw it. 


W MR. SCHULTZ: Both agreed that prior to comin: to 


the scene of thi: occurrence one went down a wrade, that there 


19 was a level spot underneath the trestle and then there was 


o 


IT believe that's not 


an area where you went up an upgrade. 


in dispute. 


What !s in dispute, first of all, is the speed 
limit. On a prior occasion of testimony I asked Mr. 


Chiarello: 


"O4d you ever testify as to the speed before?" 
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2 And he said, "No." 

3 On this occasion he testified that the speed limit 
4 was 20 miles per hour. It should be fairly obvious to you 


cn 


and admittedly he had ;one over the transcript with his lawye 
6 of prior testimonies, admittedly he had spoken with his 


lawyers and they knew that Mr. Girdwood had testified that 


% he was operating hts vehicle at 25 miles per hour. 
9 : < 

Mr. Girdwood :aid to you that the speed limit 
19 | at Bayonne was 25 miles per hour and he drives it every day. 
i But that's an added thing that came between the two testi- 
12 


monies of Mr. Chiarello and today or this present t‘me be- 


cause they added the 20 miles. 


Another thing that was added, Mr. Chiarello 


stated that at the present time at this trial here that 


after the accident he was shaken, dizzy and scared. However, 


on a prior occasion he testifted as follows, and I asked 


him about it: 


"Didn't you testify in this fashion? 


nO Followtn:: the accident what happened? 


eA TI set there. I sat there for quite 


awhile, what seemed like quite awhile, anyway, and the bus 


driver came over to the car and asked me if I was all right. 


I told him T was shaken. He came over and asked me if I was 


= £ @ 8 


a 


all right. I told him, 1 says, ‘I'm shaken but I think so.'" 


9 
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"So he said, 'fre you sure?! 

"And I said; "Yes, ?” 

In January of 1976 there was no mention of speed 
= 
fact, in January of 1976 he testified that ne had said that 
he was all right and that wag that except that he said he was 
shaken. 


Added inmeredlents come into this case with the 


| passavze of time. Ask yourself, who is the architect that 
adds these ingredients? 


|| Let us examine Mr. Chiarello's testimony a little 


furthers tf you wilds He states that. he brought his vehicle 


Limit, there was no mention of diceiness,; beln« scared. In 
| 
| 

| to a stop behind another car and that it had been raining 

with a thunderstorm, there was a lisht puddle ahead but 
he states categorically that at this dip in the roadway 


underneath the trestle there was no standing water, mone at 


ali. The lowest spot in the roadway, ro water, none at all. 
What did Mr. Girdwood tell you? He told you he 


proceeded at a downgrade of T think 25 desrees, that under 


this trestle was a roadway of 100 feet and there was a 


collectton of eimht, nine or ten inches deep for a distance 


| of about 25 or 30 feet, I can't recall exactly, and that it 


was §n the risht-hand lane. He told you that he goes there 


twice a day, that every time It rains It ftlls up. Which I's 
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2 more lowical, what Mr. Girdwood tells you about the collection 
3 of water or that which Mr. Chiarello tells you? 


4 Mr. Girdwood also told you that there was always 


5 » eollectton of mud, somethtiu., from the park, and J think 


6 he referred to !t. as warbave. T think that's what he said. 


glay 


And that made Siiek. 


8 As to the nappening, of the accident, you saw Mr. 


Girdwood there. He is not an intellectual venius. He is 


a bus driver and a truck driver and he was askeg a3 to 


feet per second, howmany feet did you have to do this and 
how many feet can you stop, how many fractions of 4 second 
13 does it take you to take your foot off the vas pedal and 


9s onto the brake. Those of you who drive, you know what the 


answers are. Use your common sense and experience. What 
16 || aid ne tell you he did, thourh? He went through this puddle | 


of water. These vehicles ahead came to a stop. He said to | 


you they were about 75 feet ahead of him. He may have made 


IT don't recall, as to distance. It's 


other statements, 


He 
bake 


obvious he was confused fencing with a skilled lawyer. 


ear slides, 


puts his foot on the brake, his he couldn't jo | 


to the left Inlttally to avoid the water because there was a 


The car went to the left to avoid the water 


left. 


car on his 


because he couldn't, there was a car there. When he got up 


to where the scere of the occurrence was, there {5s a wall or 
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2 abutment on his left and the curb on the rivtht. He couldn't 
i! 
3 | 7O anywhere. He puts his foot on the brake and the bus 
4 | slides with this collection of water -- 
i 
5 | MR. LASSOFF: Objection, your Honor. There 1s 
6 | no testimony of any collection of water at this point. 
7 THR COURT: He ts eivine hts version of the facts. 
° MR. SCHULT2: Pintshed? 
ao MR. LASSOFF: Yes. | 
” MR. SCHULT?: He had sone through this collection 
nu | 


of water and he applied his brakes and his car, as he said, 


12 
| slides, slid, went aga‘nst the rimht-hand curb and he said 
13 | “=, ; , : 
at the moment of impact he was 7oing seven to elmht miles 
* 14 


per hour, that the bus had slowed down. There was an 


attempt to show that in this braking distance the bus didn't 


slow down and he still was moing 20 miles per hour when he 


You can use your own judgment whether a vehicle 


with brakes on slows down or not. You don't have to be an 


He also told us about Mr. Chiarello 


engineer to figure that. 


gettinz out of his car, leaning into the car to get the keys, 


bending down to open the trunk and walking back and he saw 


no vistble sins of injury. I submit to you that if a man 


sustains the Injuries which brought about the injuries that 


you see here he wouldn't be doing that right after the acci- 


dent. No way, no way would that happen. 
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2 TI want you togp back and think some more about Mr. 
3 Chiarello's testimony. 

4 He played football as a tackle. He weirhed then, 


5 he told us, 235 pounds. Admittedly he absorbed blows about hi 
| 
6 neck, head and back. YT asked him and he said yes. TI asked 


him about his prior testimony and he said he had done that. 


| He dented, however, that he had sustained any injurtes. He 
ay admitted receiving blows but no Injuries. 

10 T asked him about his work: do you lift objects? 
il Yes, I do, for a period of ten or eleven years. 

| 


This man has been working on the waterfront lifting 


objects weighing from one to a hundred pounds, working at 


slidine railroad car doors. I ask you == 


THE COURT: You asked for 50 minutes. You have 


already zone 55. 


MR. SCHULTZ 1 samvsorry. T wild try to finish up. 


I..am. Sorry about that, sir. 


I submit to you that the proof as to the injuries 


that this man says he su'tained is as equal as to whether or 


not it happened from somthins, prior. The burden of proof 


| is cn the paintiff to establish and prove this. I submit to 


you they have not done so. 
With relation to the liabili‘ity in this case, ask 


yourse’f what could Mr. Girdwood have done in a situation 
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2 such as this. The test is what does a reasonably prudent 
3 man do under the circumstances. He 1s following traffic. 
4 || He told you he 4s following the flow of traffic. He goes 
- 5 \ throurth a puddle of water and cars 75 feet in front of him 
é | come to a stop. He applies his brakes. He can't go left, 
7 he can't go right, and the bus slides. Could ne anticipate 
8 ! that they were soing to stop 75 feet In front of him? Does 
9 i he know that they we going to do this? What else could he 
10 | have done other than that which he did? I say to you that 
ll | Mr. Girdwood acted as a reasonably prudent man would do 
12 ! under the circumstances. He was not guilty of any nezligence 
4 Unfortunately an accident occurred through no fault of his, 
es | and I say to you that the plaintiffs have not made out a | 
case of nezligence against Mr. Girdwood. I ask you to con- | 
¥ sider this. I know it's difficult. I know that you are 
u being asked to say to a man who has sustained an injury, "You 


cannot recover because this man Girdwood did not do anything 


wronz, he was not guilty of negligence." 


ee But you people I believe took an oath that you 


would try this case solely and wholly on the evidence without 


repard to sympathy, bias or prejudice. You are here to do 


22 

as justice. I believe that you will do justice. I think it's 
- better to light one candle for justice than to walk around 
25 


'n the darkness of injustice, and if you do that I think you 
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2 will have to find for the defendants because, ask yourself, 
3 what did Mr. Girdwood do wrong under the circumstances then 
a and there prevailing. What would you -~- T can't say chat. -- 
5 what would you expect him to do? T ask you to consider it. 
6 I thank you for your attention, I thank you for | 
¥ ; your courtesy. Take the case, please, do justice. Thank you. 
8 MR. LASSOFF: Your-nonuor, could we have a short 
9 recess. I think Mr. Schult’ has messed up my exhibits and 
10 I have to set them fn order again. 
: 11 THE COURT: Do it now. 


LASSOFF: You have been here for six days, ladiejs 


MR. 


and gentlemen, and you have heard all the testimony in the 


s case. J guess you are asking what the trial Is about. Well, 


15 the trial 1s always a search for the truth. It's also a 


But you have been asked to sit here be- 


search for justice. 


cause you are seven people, ultimately to be six, with 


18 common sense, with diverse life experiences, with judgment 
2 and experience, and you are going to decide the truth of this 
matter because that's basically what we are here about. 
The accident happened on June 30, 1972, on an 
access road to the Bayonne Bridge. There is no conflict 
in testimony that at the point where the accident occurred 


the roadway was one lane. There is no conflict in testimony 


® & B B 


that at the time of the accident 1t was not raining. In fact, 
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9 || I think Mr. Girdwood testified that 1t stopped raining some 


fifteen minutes to a half hour befcre. My client said 


about five minutes before. There is no conflict as to 


5 || ‘where the accident took place. The pictures have been 


6 ||. marked at the same place by everybody. So what js the con- 


flict. about? 


We are asked to believe, one, for some reason that 


has nothing to do with this case, that there was a pool of 
10 || water under a trestle. Now, youn®&e that Mr. Girdwood 


admitted that his brakes had nothing to do with this accident, 


but at one time it might have. So there was a pool of water 


13 25 to 30 feet long by eight, nine, ten inches deep that his 
car traversed, in one part of his testimony, at 20 miles per 


He also said that 


rour and in another at 25 miles per hour. 


prior to reaching this pool he was going between 25 and 30 


miles per hour. And 1 asked him -- 


18 MR. SCHULTZ: Objection, if your Honor please. 


THE COURT: Overruled. 


» | MR. LASSOFF: JT asked him, "Do you mean to tell 


us that you went through a pool of water eight to nine to 
ten inches deep, 25 to 30 feet long, at a speed of 30 miles 
per hour -- 20 miles an hour -- 20 in one place and 25 << 


while up ahead these cars came to a stop for a pool of water 


_ = @ SBS 


two or three tnches deep by ten to fifteen feet long, 1s that 
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what you mea’ to say?" 

He said, "Yes, but they were smaller. They could 
go around the sides of the road." 

Do you eeeerenr ee he. told you this road 1s canted 
or pitched so that the water flows to the sides of the road? 
That's where the deepest water would be. Does that make 
sense to you, that they went around and he couldn't because 
he was too big because they went around to the deepest 
portion of the water? 

Think of the logic of this whole statement. We 
do know that all of these cars stopped for a minor pool of 


water to zo through slowly, yet Mr. Girdwood told you 


through this IT should say deep pool of water. I don't know 


why you would do that. 


that he drove his bus at a speed of 20 to 25 miles per hour | 


Now, if you recollect, Mr. Girdwood on direct testi- 
mony tried to tell you that when he saw my client's brake 
lights go on my client was 75 feet in front of him. He * 
had previousy testif‘ed at a deposition, an examination before 
trial, in April of 1974, that when the brake lights went 
on my client was 50 feet in front of him. He had also 
previously testified that when he entered the dip my client's 
car was 75 feet in front of him but when he saw the brake 


lights come on he was 50 feet in front of him. What does that 
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2 | mean? That means that his car could not have been going at 
3 | the same speed the cars in front of him were going because 
4 't had pained one-third of the distance, wh'ch means that -- 
5 MR. SCHULTZ: Objectton, your Honor. 
- TH" COURT: Overruled. | 
| 
7 | MR. LASSOFF: Which means that it had to be traveling 
8 || | | 


1 at least a third azain-as fast as the cars in. front of him 


g i 
| because the distance had narrowed within a hundred feet from 
| 

10 75 to 50 feet from Mr. Girdwood's own testimony. And he 

iy 4 


further told you that his memory in '74 was better than today 


and more likely to be accurate. 


Why the change from 50 to 75 feet? It's very 


Mr. 


simple. Girdwood told you that on a dry road he could 


3 


= 


1iot stop that bus goings at 20 miles per hour jn less than 


6u feet and that on a wet road it would take him 70 feet. 


I disazree with both fivrures. T think it would take longer 


in each case, but from his own testimony if he were 50 feet 


behind my client's car there was no way he could pos::ibly 


have avoided tlie happening of this accident because he could 


not stop his bus under any circumstances, wet or dry, in 


less than 60 feet. .So he changed it to 75 feet. 


That didn't make any difference, really, because 
those of you who are drivers know when you see brake lights 


ro on 1t does take you some point in time for your brain, 
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2 your eyes, to reister a message to your foot to take your 


3 foot off the gas and put it on the brake, and if that point 


4 in time is only one quarter of a second ,oing at °O miles 

5 per hour, that car would have covered seven and a half 

6 feet, half a second fifteen feet, and this is at 20 miles 

7 per hour. He had also previously testified in '74 he was 

8 moing 25, which would take more distance. So that if we | 
9 believe his testimony tc the utmost, even at 75 feet he 

10 could not have avoided hittin Mr. Chiarello's car. 

ll What else ts significant? We have one car, the 


12 third car in front of Mr. Girdwood's bus, which 1s proceeding 
13 slowly through this puddle tn the roadway. we have car 
number one in the photos where we have marked car number 
one, a man who has been ident‘fied as Mr. Larsen, stopped, 
stopped for seconds, not a second, seconds. I asked, "Ts 


4t two, three five?" 


He said, "TI couldn't tell you.” 


Isaid, "Is it at least two?" 


He said, "Yes." 


We have Mr. Chiarello stopped ten feet behind 


Mr. Larsen's car, stopped for seconds. We have this bus 
coming along <d smack into Mr. Chtrello's car even though 


4t had been fully stopped for seconds. And ‘t is interesting 


oe & 8 


to note that in the deposition when he was asked, "How fast 
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2 "were you going, at what speed were you going at the point 
3 where the impact occurred?" he said, "My wheels were locked 
4 at 20 mtles per hour." 


Not seven or eizht miles per hour, 20 miles per 


What does that mean? It means that the way my 


client told you this accident happened is much more likely 


be so than Mr. Girdwood. You remember he satd that when 


to 


10 he took his foot off the brake, when he saw the car in front 


ll of him slowing, he could see back down to the point where 


12 the bus was just entering this dip, and at that point the 


175 feet behind him. When he came to a full stop 


the bus was in the dip and at that point was 135 feet behind 


15 him. He says that bus came roaring out of the dip. He 


looked to see if there was anywhere to go. There was no 


where to go. nd that bus kept coming hard. And what does 


It means that that bus had much more distance 


that mean? 
than he is telling you about, and with even all of that 
distance that bus was foing so hard and so fast it could not 
avoid the accident. 
Now, you heard this driver, Mr. Girdwood, admit to 
you his brakes were all right, that the reason he skidded 


was the roadway was wet. He knew the roadway was wet. He 


knew, according to him, there 1s always garbage and stuff on 
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that roadway. Knowing all this, he proceeded at a speed of 
25 to 30 miles per hour. In some places he said 20. My 
client says that from his experience there is a sign in 
tne area before you get in this access road chat says 20 
miles per hour. This is before you get to the trestle. 
Mr. Girdwood says 25. Nonetheless, he admits 
going 25 to 30, more than the speed limit right there, 
on a day where the road he says 1s flooded, where he says 
there is debris and mud and garbage and slippery substances 
on the road.» Is this the way you would operate your car, 
beyond the maximum -- 
MR. SCHULTZ: Objection, if sour Honor please. 
THE COURT: Overruled. 
MR. LASSOFF: Beyond the maximum speed limit at 
a point where you know the roads are wet and hazardous? 
I say that this accident happened only for one reason, 
the carelessness and negligence of Mr. Girdwood and the 
Domenico Bus Company. 
The car in front of Mr. Chiarello slowed down 


and stopped. Mr. Chiarello slowed down and stopped. The 


bus did not slow down and stop. It continued and struck 


Mr. Chiarello and drove him into the car in front. The 
vehicles behind the bus didn't strike the bus. ‘The only 


person who did not avoid this accident was this bus driver, 
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2D and you must remember at the time of the accident he was 
3 already a half hour late on hits run, already a half hour 
4 late. Ask yourself if that's not the reason he was proceed- 


ing at that. speed.. TI don't want. to belabur the point of 


T didn't see any Pssue of liability in this case 


Aap Li ty. 


in the first places It's unrealistic to state that a pro- 
fessional driver, a man who hardles people's lives, he 1s 
driving people in this bus, should not know that under the 
circumstances he was facing that he was operating this 


vehicle at an excessive speed and following too closely and 


know that he could not have avoided this accident. By 


13 his own admission, if what he said originally was true, 50 


feet, he told you he couldn't stop the bus in 50 feet. No 
15 way he could have avoided this accident. That's wht we call 


following too closely. I say to you following too closely 


is carelessness, it's negligence and that's wht makes the 


bus company and Mr. Girdwood liable. 


19 Now, of course, there are two defendants here. 


There is Domenico Bus Company and its driver. His Honor 


will tell you the law that applies to both. 


I want to talk to you about the injuries. I 


don't see any issue of liability. JI have to talk to you 


about it because you will hear pleas from Mr. Schultz 


about not avoidini,s this accident. Obviously anybody could 
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this bu 
him bac 
and col 
when he 


up into 


and one 


came to 


He saw 


behind 


es &® 8B B 


client 


have avoided this accident if they drove their vehicle 
at a proper rate of speed under the circumstances and kept 


their eye on the road. 


My client testified to you that at the time of the accident 


writing. 


hic own 


dent was able to control this police officer on June 30, 
1972, to state that that front seat of the car was broken. 


It's pretty good. 
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scene of the accident. 


fan 


b& 


We will go back: to the 


s struck his car with sufficient force to hurl 


kwards against his seat and for the seat to break 


lapse and he and the seat to go down flat and that 


was driven into the car itn front, that tossed him 


the air again. 


The police officer was brought here for one reason 


reason only. He was an impartial witness. He 


the scene of the accident and he made a report in 


In=that) report == 


MR. SCHULTZ: Objection, your Honor. 


THE COURT: Sustained. 


MR. LASSOFF: As he testified to you, he saw with 


eyes that the driver's seat of this car was broken. 


And we are told that there 1s an architect 


1t. 


that some Machiavelli at the site of the acci- 


Chis; 


) 


Especially in view of the fact that my 


, being themnest man that he 1s, told the bus driver, 
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"T think I'm all right. I'm shaken. I think I'm all right"; 
want a hospital." 

Wouldn't it be Interesting that a man who refuses 
medical aid at the time is concocting a story with a police 
officer? That is what we are being accused of. 

Mr. Chiarello told you that his doctor was away 


and that on Monday he went to see a Dr. Spitz who found him 


| 
| 
that he told the police, "I don't think I'm hurt. I don't 


sufferiny with his acute tortocollis, which {s a sprain of 
the neck, and a low back derangement, that he came under the 
eare of Dr. Urs, a neurologist, that Dr. Urs sent him to the 
Richmond Memortal Hospital and to the Staten Island Hospital 
in Staten Island, where he received phystotherapy, that he 
was sent to a Dr. Leventhal and a Dr. Frank and Dr. Moreno, 


and that he returned to Dr. Spitz, who treated him until he 


left for Florida, that in January or December of 1972, 


January of '73, he was supposed to be admitted by Dr. 

Leventhal to the hospital in Staten Island, I think St. 

Vincents, for a myelogram but there was a flu epidemic, 

so he called a cousin of his in Richmond, Virginia, a gynecolo- 
gist, who had him come down and see a Dr. Rennie, a neurologist, 
a neurosurgeon, where a myelogram was taken which revealed thait 
he had sustained a herniated disc and he had nerve root irri- 


tation in the cervical spine. The disc, of course; 1s in the 
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You were also told that an electromyelogram had 
been taken of Mr. Chiarello in Staten Island whitch revealed 
abnormality in nerve patterns in the neck, in C5, 6 ene.7, 


and you were told that Mr. Chiarello was scared to death 


of the surgery that had been recommended. Well, I would be, 
too. I think you would, too. He went to see a Dr. Lanier -- 

MR. SCHULTZ: If your Honor please, I will respect- 
fully object. +> 

THE COURT: Overruled. 

MR. SCHULTZ: -- placing the jury -- 

THE COURT: Overruted. 

MR. LASSOFF: He went to see Dr. Friedman. You 
have seen Dr. Friedman. You heard him testify. You got 
your impressions of Dr. Friedman. He had notes, X-ray -- 
well, for a doctor, s!x or seven pages long. He looked 
at the myelogram, read the myelogram, and he said, "ves, 
this man has a herniated disc, he needs surgery but he is 


afraid of the surery.” 


As you heard Mr. Chiarello say, he was advised by 


a doctor that a warmer climate would help, and he moved to 
Florida, sold his house in Staten Tzland and purchased a 
house In Florida and that after the house had been built he 


was advised medically to have a swimming, pool buijt and he did 
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so and that he had a pool in his house in Staten Island 
as well. 

He came under the care of a Dr. Samuel Leone, 
a man he had never seen before, and Dr. Leone examined him 
and had with him at the time the reports of two orthopedic 
surgeons, as you heard, Dr. Lanier and Dr. Friedman. Or. 
Leone sent him to br. Gervin, a neurosurzeon, and they 
ascertained that the only help my cltent had was surgery. 
And they finally convinced him that he had to underzo this 


operation, which he did in December of 1973. 


They went in there and they opened up his spine 


and they excised the dise and when they excised that disc 
they found marked adherent scarring and fraying of a nerve 
root. 

Now, you saw Mr. Schultz try to establish through 
his Dr. Baird that they first went in at L3-L4, and the 
attempt was zoing to be made to show you that the scarring, 
the bleeding, came from the operation at L3-L4, because they 
stopped, took new X-rays and proceeded to Li-L5; but Or. 
Baird himself admitted that scarring cannot occur until at 
least six weeks after the bleeding. So we eliminated that. 

br. Baird was supposed to try to show that an 
agins process in my 35 year old client, arthritis, could 


have caused this, when his own X-rays taken two years ,after 
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the accident of the neck and back revealed my client 
doesn't have a trace of arthritis. 

They go tn there and they flInd the scar tissue 
and they attempt to remove as much of it as possthble. As 
you heard, admittedly in doing that they did create a small 
tear in the dural Sleeve which required one suture to sew 
up and which everyone admits has nothing to do with anything. 
But 10's there. 

And they told you that right at the point of the 
operation they knew that this operation would not have a 
good result because of the presence of the scar tissue 
Inside Mr. Chiarello's spinal canal. And Mr. Chtarello -- 
and the hospital records wlll show this -- had patn In the 
hospital, was discharged from the hosp!tal with severe 
pain in the back and riht leg, in a walker -- not Ina 


walker. In a wheelchair -- and continued to have pain and 


complatnts and was siven finally, some two or three months 


after this operation, something called a transcutaneous nerve 
stimulator which sends a different signal from the spine to 
the brain and from the brain to the spine, an Irritation 
whih sort of kills the pain impulses that he 1s getting. 

He tried it and it worked for awhile and then it stopped 
working and was also burning his back. And you heard Mr. 


Schult? ask or. Kaplan and Dr. Irone both, "You have never 


aw/lf 
"heard of burns from the use shis, have you?" 

Both of them satd, ‘Yes, 1 have." 

He said, "You have never heard of a third degree 
bugne" 

Both of them said, "No, 

He said; "Drs Koplan, you haven't heard of a 
second devree burn?” 


Ure: Kaplen sata, "1 am. not sure, Dut 


first de«ree burns.” 


The transcutaneous stimulator doesn't work. What 
do they do next? They do a procedure called a facet rhirotomy. 
Aa vou: were bold, that 19-4 destruct !on.of nerve roots in 
ono attempt to alleviate the man's pain. 
Immediately following the destruction, the man 1s 
pain free with an ache in his back. Two days later the 
pa'n ts back Wi he 18 diseharred and the hospital record 
for that hospital is evidence. It ‘a Flaintiff'ts "xhibit 
6, I believe -- yes -~ and the discharge diaznosis was: "In- 


tractable back and lez pain." 


And you heard the description of the word "Intract- 
able." "“Intractable" means it cannot be reached by medical 
knowled:e as it now stands. 


My client keeps complainin: about pain. ‘So they 


go in atain. They do another myelo yram. fnd all of you know 
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a myelorram 1s not a procedure that one undertakes lightly. 
fnd you had a description of the myeloyram. It shows the 
presence of etther scar tissue or a new protrusion at the 
same dise whitch 's related to the other, or both, and yet 
Dr. Kaplan tells you and Dr. Gervin -- we are not  oing to 
so tanta all of Dr. Gervin's findins because they are in the 
hospita! record. If you want to rend them, you can -- that 
a further operat!on would not be productive because the 
further operation itself would produce new scar tissue and 
that they, Kaplan, Friedman, Leone, Gervin, Baird, Gould, 
all of them a:sree that further survery would not help my 
elient and that he has to live with what he has. 

And what does he have? What was the description 
of pain that br. Kaplan j3ave you? T asked him, "Could you 
tell us about the kind of pain that this nerve root irritatio 
that this scarriny, on the nerve root in the spinal canal 
produces?" 

He said, "Sometimes 1t's a dull aching pain; 
sometimes it's a shooting, stabbing pain; sometimes it's 
a burning, pain.” 

I said, "Doctor, could you 0 further? Could 
you tell us in comparison to other pains what kind of pain 
is this?” 


He said, "This 1s the worst form of palin the body 


3 
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can produce except for a precardial attack," and as you 
neard from Dr. Gould, that was a massive coronary. 

Dr. Gould added one thing, a virus of the face 
that is more painful. Dr. Gould said that 1s the only other 
thinz. This is something that my client has lived with 
and will have to live with for the rest of hie life: the 
worst pain the body can produce. Think of the pain that you 
have experienced tn your life. Think of the pain that you 


zet merely from a nerve in a tooth -- 


MR. SCHULTZ: Objection, 1f your Honor please. 


THE COURT: Overruled. 

MR. LASSOFF: Think of the pain that you vet when 
you close a door on your foot. This {s not that kind of 
pain. This is the worst pain the body can produce except 
for a danaive coronary. 

Opviously we are here for a reason. I can't fix 
Mr. Chiarello up and neither can you. What he has he has 
and he has to live with it. We are here for money. That is 
all you ean do for him, that js all [£ ean do for him. What 
money are we talkin» about? Well, so far in evidence the 
medical expenses to date from the doctors and hospitals that 
were produced here add up to the sum cf $9,734.73, being 
$2500 to Dr. Gervin for the operation on the spine, between 


five and eizht hundred dollars for the rhivotomy. TI took 
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a median fiture. $200 for the myelogram. $2000 
to Dr. Leone for his work as a treating doctor and his 
participation in theoperation. $507.90, which fs the hospital 


bill of the Richmond Memorial Hospital. $197.78 which is the 


{ 
bill for the rhivotomy. $175.29 which is the bill for the | 


additional myelo7ram at the hospital, the hospital 


for the myelogram, $3081.26 which is the hospital bill of 

the Golden Isles Hospital, the hospttal at which the herniated 
disc was removed. $62.50 to st. Vincent's Horcpital. That 

was their bill for physiotherapy, the contractions that 

they gave to Mr. thaereiaes And $350 to br. Spitz. 


That's close to £10,000. 


My client put into evidence W-2 forms and testified 


to the year 1971, I believe. I believe the W-2 forms showed 
that in 1972, the year of the accident, hei eae $16,000, 
and that is the year where he was paid the second half of 
the year by his employer even though he didn't work a day 
but his job was terminated for him at that time. That's 

a full year without overtime, $16,000. 

I introduced evidence to show you that a man with 
the same seniority, doing the same job, making the same pay 
at the time, who continued to work for that company, two 
years later was making $19,500 a year as base pay without 


overtime. So that within two years after this man's pay 
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stopped the annual pay had pone up $3500 base pay. 

Mr. Chiarello has not received any money, any 
salary, from his employer from January 1, 1973, until now. 
That tf two years -- three years, excuse me, three years 
and two anda fraction months. For '73 and '74, since we 


don't have those fi-sures with raises, if you take the sum of 


‘16,000 for each of those years you arrive at $32,000. 


In '75 we know that the pay had gone up to $19,500 a year, 


so that's $51,500 and we are assum 3 that the pay is the 
same now. In the two months and a fraction that have gone 
by, $3500 I think 1s fair. His past loss of earnings, his 
lo:e of earnings until today, are $55,000. That's just 


out-of-pocket money. That's money that's gone, it's past, 


done w‘th, and it's not the important part of this case. 


You have heard in this court a man has a working 
life expectancy of ame 65, which Mr. Chiarello, being 39 years 
of age today, would have °6 years of workins, expectancy. 


The simple arithmetic of $19,500 a year times 26 years 


comes out to $507,000 loss of earnings without a discount 


rate and without inflation. 

I brought in an economist to tell you what -infla- 
tion was and what the rate has been in the past. The 
economist told you that tn 1975 the inflation rate was 


approximately twelve and a half percent and in 1974 almost 
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fourteen percent, and this was ina depression. That was 


the’ inflation rate in a depression. 


3 
i 

He says, as an economist, economists now predict 
Se 


that over the next 26 years the annual rate of inflation 


will be slowed, and he didn't give you a ridiculous figure. 
He said it will probably be six percent a year. Now, those 
of you who have one to the supermarkets to shop, who have 
mone to the shoe stores to buy shoes, who watch the price 


of a loaf of bread chanze week from week, know that this 15 


a conservative figure. 
MR. SCHULTZ: Objection, your Honor. 
THE COURT: Overruled. 


MR. LASSOFF: That in saying six percent he is 


eertnewenanrenbi wns he ig not going overboard. And if we 
add that inflation rate of six percent a year for the next 
26 years to Mr. Chiarello's loss of earnings, it comes out 
to $900,000. 

Of course, the defendant is entitled to the benefit 
of the plaintiffs getting the money now, which is the discount 
rate we are talking about. Money you have in your pocket 
can make money, and so he said, "If you apply the same dis- 
count rate as the inflation rate," and I am not asking you to 
apply a five percent rate or a five and a half percent rate, 


take six percent as the discount rate, T think 1¢'s fair -<-~ 


my client is not an economist, not a dabbler in the stock 


market -- six percent is a fair rate to get on his money. 


If you take that off you come to a figure of $415,000 loss 


of earnings, counting both inflation and discount for 
present value of money received. 

MR. SCHULTE : T respectfully except, if your Honor 
please. 

THRE COURT: Overruled. 

MR. LASSOFF: You heard something -- 

THE COURT: Stop interrupting the sumnation. I 
suggest you hold them until the end of the summation. You 
are Interrupting the summation. JI prevented Mr. Lassoff 
from doing it, I am asking you not to do it. 

Go ahead. 

MR. LASSOFF: You heard some questions about how 
much money would you have to put in the bank at seven and a 
half percent interest to get your $19,500 a year. TI tell 
you that that's meaningless. That as umes that wnatever 
you jive him ts ,oing to go tnto the bank, that everythin: 
he wets jis his, that the value of $19,500 today 1s the same 
as five years fiom today, which we know {srt so. Within 
two years of thts accident, we know that the pay scale had 
gone up $3500. Within two years. And that certainly is 


another evidence of inflation, another evidence. Because 
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employers do not give out money out of the kindness and 
generosity of their hearts. They give it out, one, because 
they have to and, two, it's because {t's necessary, because 
the cost of living has gone up. And they do have conscfence 
and they do know that. So that in those two years the pay 
scale went up $3500 a year. Those raises were aimost 20 per- | 
cent in two years. 

All right. Now, you have heard $615,000 as being 
hie losses; ani that's nothing. That's not what we are nere 
about. I told you that I was poing to ask you for an 
enormous amount of money and T knew full well that J was, 
because the 510,000 tn medical expenses, the $55,000 present 
loss of earnings, the $615,000 discounted and tnflated loss 


of earninzs, that's not what we are here about. We are 


here about pain and suffering and permanency of tnjury. 


My client has had to live for the past three and a hae 
three and three-quarter years with pain that is the next 
worst kind of pain that the human body can produce. What 1s 
that worth? It has destroyed his relationship with his 
wife, it has destroyed his relationship with his children, 
4t has made him lose his identity as a man. He is impotent, 
and I don't know iY it's for organic or psychogenic causes. 
He told you what 1t was. He told you quite frankiy he 


wants to and he can attempt it but when he dces the pain 


qn 


10 


1] 


12 


14 


7 
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becomes so preat he can't complete it. Does that sound 


{llogical to you, kKnowtns what Js wron;s, with his back? T 


ask you for the three and a half years that have sone by 
} to award my client £240,000 \for ench of those years. Mr. 


| Chiarello is soins; to have that pain for the rest of his | 


life. Yon heard br. Kaplan say, and he told you what can be 


done, he said, "We can du one other procedure but Mr. 


, 


Chiarello is too young for the proceaure." 


i What wac that procedure? A cordotomy, severin:: 
| the spInal cord so that there {s no sensation from below | 
i the chest and no temperature. ‘That's what my client can 

|| lock forward to for peace, a severed spinal cord, and then 
| {t won't hurt him, because he won't have any sensation. 

he can look to. 


That Vs the best 


They have told you that Percodan 1s a narcotic 


told 


and that vbr. Kaplan doesn't like ‘tt. You have been 


that only narcotics now can alleviate the pain to any desree. 
Well, we have had complaints that my client 


likes to eat and he likes to smoke. He might enjoy sex 


i oceastonally tf he stil] could have it. They don't want 


him to eat, they don't want him Lo smoke, they don't want 


him to tell you about the pain he has. He has a right to 


tell you these things. 


You heard some stuff about hypertensjon which 
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admittedly all of the records say is due to overweliht. 

There is no disease. The doctors specifically state -- 

once again, thetr reports are in evidence -- that he eats too 
much. 


Okay. Other people eat too much. It's a known 


fact that hts family -- and you heard Mr. Schult? read to 


you with a long history of hypertension his. father 1s alive 
a4 68 and His mother th a@live at 66. * long intory of 
hypertension for them, too, and heart trouble. 

His Honor will charze you, I believe, that Mr. 
Chiarelic, beinz a man of the aie of 37, has an avera:se 
lite expectancy now of another 4e.( years. Tam not telltng 
you Neds -6in: to live.3o.7 yearrs He mieaht bive 50: years 
or he mt-ht live five years, but the average person, male, 

39 years old does have that life expectancy. I want 
you to belfeve and know that he fs not rOlne und 18. not 
capable of betn, made free from paln short of a cordotomy, 
short of becomin;; a vegetable. ‘That's all that can be done 
for him. 

isk you not to award lim the amounts Lnat you 
awardea -- that T asked you to award for the last three and 
a half years because, to tell you the truth, the pain 18 not. 


roing to be the came. it's there and it's the same but you 


don't feel it the sane way. You “\ve up and you don't expertebpc 
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as much. You dm't feel as much and the pain is not as bad. 


It's as had but you don't really care. You know, everyone 


talks about dying as though it were the ultimate wrong. 


Livin 's much harder than dying. vytn« Is an end to pain, 
't's an end to responsibility. My client has had to live 


for three and a half years watching his familly disappear, 


agufferin:; will have to live for the rest of his 11ife with 
His ndtttion whieh he did nothing to contribute to. You 
heard come nonsense, and T have to say nonsense, about 


"Did you take blows, et blows when you were playtng football 


and did you l{ft up packaszes of weimhts from one to a hundred 
pounds?" 
Well, T have done that and T have played foothall 


and I am not 235. I assure you if anywhere in this world 
2 Y 


there was a record of my client being injured or disabled 
or beinz treated for any Ingury or anything wrony with 

his back or neck *1¢ would have been brought before you. 
There t¢ nothing. The cause of thece injuries, plainly and 


exelustvely, was thi: accident. The man toes to work and, 


cr 


ac he told you, he worked e17nt to 2 hours a day sometimes. 
The only overtime he sot was Saturdays and Sundays. He 
worked 24 hours a day regularly, and he didn't set paid for 
Tt. 


TI am forzetting about Mrs. Chiarello. TI am for-settiin’ 


1 || ow/it ite 7a 722 
Z one other thine. For the next 32 years, I ask that you award 
3 my client the sum of 550,000 a year, and that is because of 
4 the fact that he really os not going to experience the pain 
5 Lorna erro e:. anh Heo anomie CO Cane snd when Vou Stop 
6 caring things don't bother you as much, but he ts zoing to 
7 hurt. and he Ls going, fo ‘Hurt@, great, deal. | 
8 Mrs. Chiarello, well, Mrs. Chiarello by stipulation 
3 was admitted to he 32 solnme on 33... When the acetdent ean dy 
10 she was 28 years old. She had a ood relationsh!p with her | 
11 | husband, her husband had a sood relationship with his children. 
12 As a result of this accident Mrs. Chiarello has a fourth 
ehild, a husband she hac to take wherever he has to so, 
M4 a husband who ts Impossible to live with, who 1s irritable, 
{rrational, who brings none of the joys of the child. 
All children bring prot 2ms but they bring joys as well. 


W This fourth child only briugs trouble and sorrow. she f 


- has sot to give up her life, a part of every women's PILE; 


her sexual nature. She has had to sublimate herself to 


the po!nt where she an tell you now that there !s a votd 


in her life but she no lenger cares about it. She told you 


that. for two years it bothered her terribly but she has 


had to make herself accept this, and you think from your own 


experience what this would do to you. Mrs. Chyrelio; she's 


there. She !c a youn, 00d looking, woman. Wht choice did 
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she have? She could become an adultress, give up her 
marriasze or give up sex. She chose to give up sex. I say 

te you Mra. Chiarello's life ‘has been changed. She ts now 
doins her husband's work, she has now given up a sub. tantial 
part of her life. She has problems to face that would never 
have happened. = I dontt mean the work. JT mean problems 

with the ratsin:; of the children, with the taking care of 

the family, with the fact that after this accident she 

had to 770 to work to support the family, which she snould a," 


I ask you, in view of the permanent, total destruction of 


this. marriage in certain aspects, to award Mrs. Chiareljo a 


miiLton dollars. I ask you to award Mr. Chiarello the sums 
I asked of you, and I am not kidding. It's a lot of money. 
I Gon't even know what Mr. Chiarello can do with the money 


but it's his due. Maybe somewhere he can find some way 


to help himself. $10,000 medical, $55,000 past los” of 


pain and suffering, and $3,200,000 future pain and suffering. 


earnings, $615,000 future loss of earnings, $750,000 past | 
| 
\ 


You make your own calculations, you people. ‘cu have heard 


Dr. Kaplan testify, a doctor whose qualifications are so 
pood that Mr. Schultz didn't even want you to know what they 
were. That's why the qualifications were waived. There is 
the key man in this case. He is the one who told you the 


kindof pain Mr. Chiarello is suffering. He is the man who 


| 
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: 


told you that the only foreseeable hope of relief is a 
cordotomy, a severance of the spinal cord. Thank you. 

THE CLERK: Ladies and entlemen, the Court) Vs 
about to charge the jury. If there are any spectators who 
wish to leave the courtroom they may do so now or wait until 
the completion of the Court's charpe. 

Will the marsha] please lock the door. 

THE COURT: Mr. Lanier, ladies and eentlemen of 
the jury: we have now reacned the potnt In this trial where 
you are about to enter upon your final Lanetion as: jurors, 
which ts, of course, one of the sacred duties of citizenship. 

You have :tiven careful attention to the evidence 
during the course of the trial and T am certain you will con- 
duct your deliberations in the same fine spirit that you have 
so far displayed, and with impartiality and fairness reach 
a just verdict in this case. 

In ovr court system the function of the judse and 
the functions of the jury are clearly defined. It 1s my 
duty to instruct you as to what the law is and it 1s your 
duty to accept the law as I charge it to you. 

Just as I am the exclusive judge of the law, so 
you ave the exclusive judges of the facts. You alone 
determine the credibility of the witnesses and the weight 


and effect to be given to the evidence. 
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It is up to you to determine what the facts are 
from the evidence in this case and from those facts decide 
whether the plairtiffs have sustained their burden of 
proof on the claims which they have presented against the 
defendants. 


Thomas J. Ciarello, one of the plaintiffs, seeks 


and its employee, Henry Girdwood for injuries which Chiarell 


claims he suffered on June 30, 1972, because of the negli- 


to recover damages from the defendants Domenico Bus Company | 


gence of Girdwood in driving the bus owned by Domenico. 

Chiarello claims that as a result of these injuries 
he has already lost substantia? income and incurred consider 
able pain and suffering which he asserts will continue in 
the future. 

I should point out to you ar this time that the 
owner of the bus is responsible for injuries caused by the 
negligence of its ariver and that in this case, if Girdwood 
is found to have been negligent, then the Domenico Bus 
Service as well as Girdwood is liable for these damages. 

Of course, if you find that Girdwood was not | 
negligent in the operation of the bus, then neither defendant 
is liable to the plaintiffs. 

Plaintiff Angela Chiarello, Thomas Chiarello's 


wife, seeks to recover damages from Domenico for loss of 
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consortium due to injuries suffered by her husband which she 
claims resulted from Girdwood's nezligence. 
While a claim for loss of consortium by Mrs. 


Chiarello is made only against the bus company, it cannot 


injuries complained of were the result of the negligence of 


the bus driver Girdwood. 


Both defendants claim that Gircéwood was not nezligent 


in the operation of the bus and, even if he were nerligent, 
that Thomas Chiarello's injuries are not as severe as claimed. 
This trial has been a short one, and . have just 


heard the summations of counsel, 1n which they pointed out 


of the proof on which they say you 


the various portions 


6 be liable for such damazes unless you first find that the 
should rely to render a verdict in tneir favor. I see no 


reason to further detail the contentions of the parties or 


the specific proof to substantiate those contentions. 


In determining the issues fa this case, it is 
your recollection of the testimony that is to control and 


not that of either counsel. 


Statements made by counsel in érguing the admissibil}t) 
of proposed evidence and colioquies between the Court and 
counsel with respect to admission or rejection of such evi- 
dence are not evidence and are not to be considered by you 


tn yow deliberations. 
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2 \ The summations of counsel which you just heard 
; 3 || gre not to be considered as evidence but only as arguments 
4 | to you as to what counsel feel you should find from the evi- 
5 || dence. 
6 If, during the course of this trial, che Court bee 
7 
7 sustained an objection by one counsel to a question asked 
. | by the examining counsel, you are to disregard the question 
9 | and any alleged facts contained in the question. 
10 || If a question has been asked and an answer has been 
1 given by a witness and I have then stricken the answer from 
2 | the record, you are to disregard b.th the question and the 
as | answer in your deltberations. 
14 | 7 
The only 2vidence you can consider {1s sworn testi- 
5 | mony and documents which have been admitted into evidence. 
In this case, there is no question that in the 
early evening of June 30, 1972, the bus ownec. by Domenico 


and driven by Girdwood collided with the rear end of 
Chiarello's automobile, which was standing still at the time. 


However, the mere fact that an accident occurs 


is not evidence of neglivence and dxes not mean that the 


plaintiffs are entitled to recover money daniages. 


The burden of proof in this case 1s upon the 


plaintiffs. 


In order for you to return a verdict in favor of 
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either of them, you must find that each has proved by a fair 
preponderance of the evidence: 

First, that Girdwood was neelisent in the manner 
he operated the bus; and second, that his nepliszence was 
the proximate cause of the accident. 

Negligence has been defined by our courts as the 
absence of due care in doing or in failing to do an act 
which results in !njury to someone to whom a duty of care is 
owed. 

Due care ts such care as the ordinary, reasonably 
prudent person would use under the same or similar circumstance 

In this type of case, Girdwood owed a duty of care 
to the plaintifrl to operate his s as the ordinary, 
reasonably prudent person would under the circumstances as tne 
existed at the time, he ing due regard to the position of the 
preceding vehicle and the traffic upon and conditions of the 
highway. 

The traffic regulations in effect at the point 
where the accident occurred provide that each vehicle shall 
maintain a safe and prudent distance behind the vehicle 
{immediately preceding it in the same lane. If you find that 
the defendant violated this rezulation, then Girdwood has 
breached his duty of care to the plaintiff and was negligent. 


Plaintiffs must further establish by a fair prepon- 
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2 | derance of the evidence that the neglisence of the defendant 
3 was the proximate cause of the accident. 

4 To constitute proximate cause, not only must 

5 the cause actually contribute to the result but such a cause 
6 || must not be a remote one. It 1s a cause which In the 

7 || natural and cont Inuous sequence, unbroken by 

8 any effictent Interventny cause,helps produce the injury 

9 | and without which the acctdent would not have happened. 

10 A fair preponderance of the evidence 1s no more 

ll | than the greater weizht of the evidence, and this weight 


4s determined by the quality, not the quantity, of the evi- 
13 dence. It has nothtng to do with the number. of witnesses 
called to testify on behalf of any party. 
If the evidence is evenly balanced in your mind, 
then the plaintiffs have not sustained their burden of proof 


and your verdict must be for the defendants. 


- If you determine that the Injury complained of 
19 was proximately caused by the negligence of Girdwood, then 
and then only will you consider the amount of money plaintiffs 


‘e'entitled to recelve to compensate them for the injuries 


they sustained. 
In determining damages in a personal injury case, 
the law, insofar as possible, attempts to award a just and 


fair compensation for a loss which directly and naturally 
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flows from a wrong done by a defendant to a plaintiff. The 
damarves awarded must be purely compensatory and neither 
{nadequate nor excessive. 

The damaves should tnclude such sums that you 


would find would compensate Mr. Chirrello for pain and suffer 


ing, for loss of earnings, and medical expenses which he has 


shown vy a fair preponderance of the evidence were suffered 
as a result of this accident. 

Pain and suffering shall include both pain and 
suffering tn the past up to the present, ands. pain and 
suffering as you believe from the evidence he is likely to 
expertence in the future, takin; Into account the nature 
and extent of his disability. 

If you believe that the pain and sutfering will 
be permanent, you may take into consideration the life 
expectancy of the plaintiff. The plaintiff is presently 
39 years old and has a life expectancy of about 32 years. 
Life expectancy 1s merely a statistical averaje and expresses 
what may be the reasonably expected number of years to which 
a person of a certain age may Live. 

You are entitled to find a lesser number of years 
Sf you believe that because of Mr. Chiarello's physical con- 
dition, unrelated to the accident, he may not be eapected to 


live for the entire 32 years. 


i Te 139la \ | 
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2 Obviously, the amount ¢9 be awarded for pain 
3 and suffering and the nature of the injury cannot be determine 
| 
4 || witin mathematical certainty. However, the amount of the 
5 aword muri be basea on fact and nul merely conjecture or | 
| | 
6 | speculation. 
i 
- | Under no circumstances are you just!fied tn 
8 | oon : AAP S TE Ef 
| maktne on award to a plaintiff simply because he may have 
\ 
O01 es = : 
| been ser'tously inijured,.or from a feelin: of sympathy, or 
i | ‘@ deetre to, sive him something. 
| , 
il Plaintiff has subm!tted proof that he expended 
about $5600 for doctors' services and about $4000 for | 
1 ; oe 
hospital bills, makin a2 total of $9600. Although the 
14 ays , 
defendants have not centroverted these payments, the reason- 
1 : | 
° able value of these services 1s a matter you must determine. 
| 
16 
| Los: of earnines falls into two categories, loss of earnings 
17 : . 
to date and future loss of Income, {f any, should yu find 
18 a4 7 . - Wal 
the earning capacity of the plaintiff has been inpatred 
19 
| either entirely or dim!nished in part. One who has been 
200 
| 4njured by the neylt cence of another must make a reasonable 
21 
attempt to minimize damares by resumins gatoful employment 


as coon as he reasonably can. As to los* of earninzs, the 


plaintiff clearly has testified that at the time of the 


$16,000 a year and he ha. not been able to work since the 


rence eee ene nee 


happening of the aceident he was earnine approximately 
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day of the accident on June 30, 1972, and this is a little 


over three and a half years. However, he has admitted 


that he did rece!ve his salery for the first six months until 

December 3], 197e.- 2 
You have also heard testimony that nis company 

now pays $19,500 a year for similar,work. You may use 


this amount that he was carnins at the time of the accident 


ag weli as the present salary as come Indication of h*s 


future Toss ef enrnines. If you {ind that the tnjguries 


z 12 


| 
| 
| 
| 
| 
i attributable to the accident are permanent and that his 
future earnings will thereby be affected, you must consider 


future loss of earnings his age, which is 39, his physical 


| tn arrivine at tine amount of damages you will award him for 
| condition at the time of the accident, the type of employ~ | 


ment before the injury, any employment he may engaze in in the 


2 


| 
| 
Hy | future, hts work expectancy, which {fs 26 years. 


” hs T have aisendy indicated to you, you may find | 
y that his work expectancy is less than 26 years, which is | 
20 when he will reach the ave of 65, taking into consideration 


his physical condition aside from any limitations caused 


by the accident itself. 


The plaintiff Angela Chiarello claims damazes for 


what ‘s called her los: of consortium. Consortium is 4 


concept that ts more difficuit to explain than to understand. 
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: 2 || Here, consortium means the aid, comfort and conju:tal fellow- 
“ty 3 ship of a marital relationship. It tncludes the affection, 
4 warmth and emot‘onal support of the relationship, as well 
5 | as the sexual relationship between the spouses. 
6 Tt ir ajl the thines that make a marritave different 
7 from a friendship, blended into a conceptual unity. 
8 If you find, by a fair preponderance of the evidence, 
9 that Girdwood was nel! sent, that his nerzlivence caused the 
| 
10 |) accident, and that as a result Anvela Chiarello has suffered | 
ll a loss of her consortium, then you nee find avainst 
12 


4 Domenico Bus Company in an amount that will compensate 
Angela Chiarello for this loss. 


Just as in the case of damaves ror pain and suffer- 


ing, the amount to be recovered cannot be determined with 


mathematical precision in the application for loss of con- 


sortium. However, the amount awarded, if any, must be based, 


on fact. 


You must not make an award to Angela Chiarello 


based on sympathy or a desire to give her somethine, but 


Only on the basis of an actual loss that you find to have 


occurred and on which you have placed a specific value. 


As to th> duration of the loss, should you find it 


exists, you may consider possible Improvement itn the rlation- 


ship of the spouses, as well as the 32 year life expectancy 


of Thomas Chiarello. You may award damages for the past as 


in thtc case. The Court wtll make the necessary computations 


to the questions. 
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2 well as future loss of consortium. 
3 The law recognizes the principle of the present | 
4 value of a dollar, which is recognition of the fact that a 
5 | lump sum of money received today is worth more than the 
6 same amount of money paid in installments over a period of 
7 || times This fs. so because a lump sum can be investea and 
8 | earn Interest over a pertod of years. Usually the mathematicajl 
| 
. } computations are left to the jury. However, counsel have 
10 | azreed with the Court that you not engage in this effort 
1 but need only answer the questions which will be submitted 
" | to you in wr’tins before you ret‘re to deliberate the issues 
13 
| 


besced on your ancwers 


In answering the question as to what the rate of 


{nteiest should be, that rate should be one which can fairly 


be expected from reasonably safe investments made by a person 
of ordinary pruderce who does not have particular financial 


skill or experience. 


In answering the question as to what the possible 


rate of inflation may be in the future, the only proof before 
you was given by Professor Seplaki. He testified a six 
| percent rate of inflation could be expected in the future. 


| This may be used as a guideline 1n arriving at the answer 


mn & 8 


to the question, but the answer to the question is solely 


s © & RS 
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within your discretion. 

In your search for the truth you must use plain, 
everyday common sense. You must not be vsoverned by sympathy, 
bias or prejudice. You have seen the witnesses on the stand 
and observed their manner of zivins testimony. How did 
they impress you? Did they appear to be testifying frankly 
and candidly? In determining, what degree of credit you shoul 
sive a witness' test'mony, you may consider his conduct, 
his manner of testifyin:, andMs interest in the outcome 
of the litigation. The plaintifis, of course, are interested 


witnesses, as is Henry Girdwood, both on his own behalf 


and as an employee of Domenico Bus Company. 


You may consider these facts in determining the 


However, it 


weight and credib!tlity of their testimony. 
does not necessarily follow that because a person is intereste 


in the result he ts not capable of telling a truthful version 


of an occurrence. 
If you believe that a witness willfully testified 


falsely as to any material fact, you may disregard his 


testimony altogether or you may accept such portion of his 
test'mony as you believe worthy of credence, but what you 
accept or reject as credible testimony is for you to determine), 


but you may not cso outside the evidence to speculate as to 


the facts. 
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2 Inconsistencies and contradictions eppearing in the 


testimony may or may not be explainable; so, too, they may 


be willful or inadvertent, deliberate or ftnnocent, major 


minor. 


or 


A prior inconsistent statement which has been 


made under oath may be considered by you both as affirmative 


proof of the facts contained in it and as well impeaching the 
credibility of that witness. 
Tt is for you to appraise the significance of any 
inconsistencies and contradictions in relation to the credi- 


bility of the witness. Various hospital records have been 


tntroduced tn evidence. The facts contained in them are 


4 evidence for you to consider. The credibility ana the we ight 


that you zive to them ! solely within your discretion. 


Now, there are, generally speaking, two types of 


evidence from which a jury may properly find the truth as to 


18 the facts of a case. One is direct evidence, such as the 


a testimony of an eyewitness. The other is Indirect or circum- 


stantia? evidence. This is the proof of a chain of circum- 


stances pointing to the existence or nonexistence of certain 


facts. Circumstantial evidence is the proof of facts from 


which the fact in issue may reasonably be inferred. 
You may draw such inferences as reason and common 


sense lead you to draw from the facts which you find to have 
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i 2 | been proven. Circumstantial evidence 1s not in any difterent 
3 or lower plane than direct evidence. No greater degree of 
4 certainty is required of circumstantial evidence. The law | 
! 
5 i simply requires that you find the facts in accordance with 
6 | the preponderance of ail the evidence in the case, both direct \ 
7 | and circumstantial. 
8 | You nave heard the testimony of doctors called 
9 | on behalf of both parties. How do you, as laymen, devermi ne 
HI 
10 | the facts from medical testimony? You are to act In exactly 
lh | the same way that you would appraise and determine the testi- 
LL | mony of an ordinary witness, as I have already outlined 
13 for you. Ordinary witnesses are allowed to tell you only ) 
4 | what they see, hear or experience. Experts such as the | 
19 physicians who were cailed are permitted to also tell the | 
16 jury their opinions by reason of their training and knowledze | 
at | in their particular field. As you well know, an opinion is 
5 | somethin: a witness forms in his own mind based on specific 


facts from which, using his judyment, training and experience, 


he draws certain conclusions. Of course, if you. don’t be- 


facts which form the basis of the expert's opinion, 


lieve whe 


ther his opinion is valueless, but otherwise you would treat 


an expert's opinion as evidence which you have heard. You 


may accept his opinion or you may reject it in whole or in 


part. It is entirely up to you as to what you will do with it 
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as testimony and what credibility you will sive to it. 

I have souyzht to avoid any comments which might 
suggest I have iinet view on the evidence. TI have no 
views on the facts of this case and you are not to assume 
that I have any such views. This charge is given to you 
solely to instruct you as to the law applicable to this case. 

The actions of the judje during the trial fn ruling 
upon motions or objections by counsel or in statements to 
counsel or in attempting to clearly set forth the law in 
these instructions are not to be taken by you as any indi- 
cation of the determination of any of the issues of fact. 
These matters, the acttons of the Court, relate to procedure 
and lawe You and you alone determine the facts. 

There are six members of this jury and alli of you 
must agree upo.u a verdict. If you should desire any of 


the exhibits they will be sent to the jury room upon request. 


If you want any of the testimony or any yortion of this charge 


read, that also can be done upon your request. 


The case 1s obviously an important one to the 
plaintiffs, it 1s equally important to the defendants. I 
am submittin:; 1t to you in complete confidence that you will 
comply with your oath as jurors and decide this case fairly 
and impartially and without fear or favor. 


If there are any exceptions to the charge, I will 
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2 take them in the robing room. 

3 MR. SCHULT?: Yes, ir. 

4 (In the robin,; room) 

5 MR. SCHULZ: TIT assume when you satd excepttons 
6 you meant requests, too? 


| 
7 | THE COURT: No, I don't take requests. I take 

8 | exceptions to the charse. Requests are to be submitted in 

9 | advanee. You van except to what I char+ed. 

10 MR. SCHULTZ: I wlllexcept to your H.nor's portion 
iM of the charge where in your Honor stated that the plaintiffs 

12 || have the burden of procr in establishing that the ditendenen (| 
13 neglivence was the proximate cause of the acetdent, because 

14 it-is my contention, sir, that In addition to that the plain- 


tiffs have the burden of proof of establishing that th defen- 


16 dants' negligence was also the proximate cause of the tnjurte 


claimed. You dtd not tnsert that In your charge, sir. 


‘THE COURT: I think later on you will f'nd that I 


19 speak about proximate cause with relation to injuries 


proximately resulting from the accident. 
Gu aheau. 
Mk. SCHULTZ: And, If your Honor please, T certainl 


couldn't make this request until J knew what the charge was. 


I respectfully request you charve tne jury the mere fact you 


o Ye @ Ss 


talk about dama,es and how they should compute them does not 
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2 indicate that you feel they are entitled to recover. 


3 THE COURT: I never give that charge, Mr. Schultz. 


4 MR. SCHULTZ: Now, your Honor, with the utmost 


respect, the attorney for the platntiff -- you told me to 


6 make th!s tn the absence of the jury cutside. The attorney 


referrin= to the fact ahouwt placing 


for the plaintiff kept 


the jurors in the shoes of a l!itirtant. He said to the jurors, 


"How would you Operate your car under these circumstances? Yo 


would be scared to death of an operation of this sort." 


"The 


ya mrord 
iui 


He was comparin:t pain, saying, to the ju $ 
ae ’ ¥ tw J ’ 


patn that you have experienced.’ 


tf your Honor please, T have read many cases that 


said that you are not. to place the jurors in the shoes of 


a Lipt rane. 


THE COURT: On the other hand, you can'tpossibly 


tell a juror to leave his common sense at the courthouse 


door. Obviously this is the whole purpose of the jury 


system, that they bring, to bear their experience in the 


past !n determininy the facts as they have to determine them. 


So your objections to what Mr. Lassoff said are overruled. 
T think all hi: comments were fair comment, especially since 


you made an unveiled charze that Mr. Lassoff was the archi- 
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tect of a phony case here. 
MR. SCHULTZ: T didn't say that he was, sir. 


3 
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2 | THE COURT: That was my inference from listening 
3 to you, and I am sure the jury sot it. 
4 MR. SCHULTZ: TI didn't say he did. I said there 
5 || was some architect. 
: 6 | THE COURT: T know you didn't say he did it, but | 
of the inference was clearly he did it, tn view of your cross 
“ 8 examination of each one of the plaintiffs' witnesses as 
9 | to their talkin: with Mr. Lassoff and .soing over this case 
10 in preparation for their testifying. 
11 I think that that was the inference I drew from 
12 | it; tt‘s an inference the jury could have drawn from it. | 
13 | But you did it and you are risht, if you wish to. | 
" | MR. SCHULTZ: If your Honor please, I don't think 
- that st 1s the issue at hand of placing the jurors in the 
i position -- 
y THE COURT: T have already ruled that it is perfect 
bed proper in @ summation to ask a juror to call upon his ex- 
" perience in determining the issues in this case. In faci, 
se ; many of my colleazues put in the charge that you don!” leave 
| 
a 


your common sense and expertence at the courthouse door. I 
don't put it in. 
MR. SCHULTZ: JI -respectfully except to your over~ 


rul‘og the objections, {if your Honor please, and I am not 


saying that 1s what the issue is. T am saying it is improper 
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2 || to place the jurors in the shoes of a litigant. 
3 THE COURT: And I am saying Mr. Lassoff's comment 
4 w2s proper. 
5 Meo SCHUDTS: | Thank, you, .your Honer. 
6 | (In open court) 

Ao 7 THE CLERK: W111 the marshal please step forward. 
5 THE COURT: Before we swear the morshal, Mr. 
9 | Studemter, we thank you for being with us up to thi: point, 
10 | put you do not participate In the deliberations of the jury. 
11 | So if you have anythins in the jury room, would you -0 in 

i : and ret it, and you are excused with the thanks of the Court. 

B The clerk here has your certificate of service. I hope 
a check follow: shortly. 
15 Come up here, Mr. Marshal. 
ss (Marshal sworn) 
y THE CLERK: Ladies and ywentlemen, please remain 
* seated until the jurors leave the courtroom. 
19 


THE COURT: All right, Mr. Lanier and ladies and 


gentlemen of the jury, you may follow the marshal to the 
room in the back and start your deliberations. 

I have the questions. 

(At 4:10 p.m., the jury retired to deliberate. ) 


(At 5:10 p.m. - in the robing room) 


R 
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THE COURT: 1 will send thisrote in to the jury if 
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2 you agree. 
3 "Do you think you can reach a verdict in this case 
4 | by 5:30 p.m.? Tf not, IT will allow you to fo home and retum 
5 || tonorrow morning at 10:00 a.m. to resume your deliberations." 
6 | MR. SCHULTZ: JI have no objection, your Honor. 
7 | MR. LASSOFF: No objection. 
8 | ( Pause ) 
9 | THE COURT: What does this mean? Agreed what? 
10 | Agreed they will have a verdict by 5:30 or they want to 
‘a ll | oO home? 
12 THE CLERK: They tndicated to the marshal they 
3 | couldn't acree. 
4 | THE COURT: ‘There 1s a note: 
5 | "On Question b. May we allow X amount of dollars 
16 to accrue at five anda half percent to pay him the salary 
W of $19,500 for 26 years? Do we have this right?" 
18 Go back and set an answer to this that makes 
19 sense 
20 1 The question reads as follows: "On Question b, 
21 | may we allow X amount of dollars to accrue at five and a 
a half percent to pay him the salary of $19,500 for 26 years? 
7 - Do we have this right?" 
” Question b reads: "What amount, if any, do you 
25 


find for lost future earnings?" 
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And that merely requires a multiplication of 
whatever amount they think he is going to earn. That's 
gross, b. 

The question of what 1s the discount fiaure and 


4s the inflation firmure comes later on. 


MR. LASSOFF: Right, your Hunor. 


THE COURT: B is merely a 3ross amount so 
the computations may be made. 

Actually, you subtract, I assume, the inflation 
rate from the discount rate. 

MR. LASSOFF: Correct, whatever they find it to be. 

THE COURT: If they come out even, then you take 
the mross figure. 

Off the record. 

(Discussion off tre record) 

THE COURT: No, they can't azree. 

Why don't I bring them back and answer this ques- 
tion and then discharze them until] tomorrow morning at ten 
o'clock? 

MR. SCHULTZ: Yes, sir. 

MR. LASSOFF: Your Honor will answer it, "You 
figure the gross figure and the rates come later?" 

THE COURT: B calls fora sros.: figure. 


(Court's Exhibit 1 marked ) 


(In open court) 


THE COURT: Mr. Lanier and ladies and zentlemen 


of the jury: you have indicated to the Court that ya don't 
think you can reach a verdict by 5:30 and; consequently, 

I will allow you to eo home. It tan't very nice out. 

I don't want to keep you overnight. 

I let you «o home on two conditions, (a), you 
don't talk to anybody when you get home, your husband and 
wives; (b), you promise to be here tomorrow, otherwise 
you have aborted the whole proceedings. On those conditions 
I wtll let you zo home until tomorrow morning at ten o'clock. 

You also sent me a note which I thought TI might 
answer for you before you vo home. 

The note reads: 

"On question b may we allow X amount of dollars 
to accrue at five and a half percent to pay him a salary 
of $19,500 for 26 years? Do we have this right?" 

The way we framed it is for you t9 give us 
cross firures and I will do the working out for you, because 
there is a formula involved that gets complicated. 

So item b asks you to ive a mross fipure, how 
much you think you would award the plaintiff for future 
loss of earnings per year multiplied by the 26, if you think 


he is entitled to the 26 years experience. 


14 
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1 


2 Then later on, of course, you note there is a 


3 question what rate do you give for inflation anc what rate 


do you allow for the discount value. You just fili the 


figures in and I will do the working out. So, therefore, 


6 {tem b is a fipure, ross figure, of the amount of money you 


think the plaintiff will lose each year in the future for 


chat you wish to give it to him. Your 


the number of years 


note says 26 years. So whatever fizure you want to give him 
m4 per year, you can multiply by the 26. That is a gross figure. 


That is all b calls for. Later on you will give me the 


inflationary rate 


percentages as to what you find) is, tae 


you want me to apply and you also give me the discount 


figure you want me to apply. Those you do later. 


I hope you don't lve too much trouble getting 


16 
home. See you tomorrow morning. 
i 
17 . 
(Jury leaves the courtroom at 5:22 p.m. ) 
18 | 


THE COURT: Actually this should be Court Exhibit 


1, the yellow one, and the one they sent back sould be Court 


2. 


Exhibit 


(Court Exhibit 2 marked.) 


THE COURT: Yes, Mr. Schultz. Did you want to 


ask something? 


SCHULTZ: I wanted to wait until the jury was 


MR. 


out, your Honor. 


i 
mw/1f ae TAT 


If. your Honor please, I don't think your Honor 
intended it but you indicated that they were to multiply 
the amount they found each year by 26 is what you said. 

THE COURT: Or whatever figure they saw fit. 


MR. SCHULTZ: If your Honor please, I would 


respectfully except to that, 1f your Honor please, or 


perhaps yal could clear it up with an explanation, because 
tne next letter is number c which is: "What is Thomas 
Chiarello's work expectancy in years?" 


So I would respectfully request that you tell 


them that they are just to put a gross figure in b and then 
put the work expectancy in c rather than any multiplication. 
THE COURT: No. I think if there 1s an iInconsts- 

we can worry about that when it comes in. 


MR. LASSOFF: The note that the jury sent in did 


26 years at nineteen-five a year. 
Thev said 26. They can give less than 
they wish, and I told them they could give less. 


MR. SCHULTZ: J would respectfully request that 


that be cleared up tomorrow. That wasn't clear to me. 
THE COURT: TI think it was clear enough, Mr. Schultz. 
MR. SCHULTZ: I respectfully except, your Honor. 


(AG iournment .to 10:00 a.m., March 10, 1976. ) 
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| THOMAS J. CHIARELLO and 
ANGELA CHIARELLO, 


Plaintiffs, 


VS. 73 Civ. 2962 
75 Civ. 1956 
DOMENICO BUS SERVICE, INC., 
and HENRY GIRDWOOD, 


March 10, 1976 


(Court Fxhib!t 3 marked) 


Defendants. 


"Hospital records from Golden Isles. Also rhivotom 
operation report. Also Dr. Kaplan's medical report." 
(Court Exhibit 4) marked) 
"Mr. Chiarello's children's age." 
(Pt 3:05 p.m., the jury returned to the courtroom. ) 
THE CLERK: Ladies and gentlemen of the jury, I 
am about to take a roll call. Please answer as your name 


1s called. 


(Roll called) 
THE CLERK: Mr. Foreman, have you 


verdict? 


THE FOREMAN: We have, sir. 

THE CLERK: How do you find? 

THE FOREMAN: We find for the plaintiff. 

THR CLERK: Mr. Lanier, I will read the questton. 


Do you want to give me the answers. From the questions 
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his Honor gave you. 
THE COURT: Just read them off. 
TI widtlocake) 1G the way t's, Twili) read the 
You have copies of the questions, counsel. 
A is $55,000. 
B is $507,000. 
C is 26 years. 
$138,500. 
$230,000. 
32 years. 
$10,000. 
$38,000. 
I is $70,000. 
F te 6.50, 
K 1823 “percent. 
Pursuant to an agreement with counsel, I will work — 
out and show to counsel my computations based on those figures}. 


May I see counsel at the Bench? 


(At the side bar) 


THE COURT: Do any of you have any question as to 


the verdict in the sense that it's not clear to you? 


MR. SCHULTZ: The only thing -- I etili con't 


understand it and I should have raised it before. What is 


the importance of C? 


THE COURT: Of ¢? 

MR. SCHULTZ: Yes. They have already computed 
his lost future earnings. 

THE COURT: Because they have to tell me what the 


figure 1s for the purpose of discounting. 


MR. SCHULTZ: All rtght. 


THE COURT: (1. teald them that b 1a merely what 
they figure per year times the number of years and they 
give us the number of years separately. You need that 
figure separately. 

SCHULTZ: That J] understand. 
r COURT: Anything else? 
SCHULTZ: No. 
LASSOFF: I have nothing, your Honor. 
SCHULTZ: So you have to do the discounting. 

THE COURT: I will do that. By communication [ 
can let ycu know of an order I will zive to the clerk so 
he can enter judgment. 


MR. SCHULTZ: I assume I can figure this out myself, 


THE COURT: If you disagree with it you let me 
know. All right? 


MR. SCHULTZ: All right. In the meantime, your 


COURT: Wo you want to make motions after I 
discharge i Jury? 
MER SCHULTZ: Yes, please. 
(In open court) 
THE COURT: Mr. Lanier and ladies and gentlemen 
of the jury, you have siven very careful attention to the 
testimony that was adduced from the witness stand during 


the last five days, and that's what our American system of 


justi 1s all about. You obviously have spent some six 
hours in deliberations and came to a conclusion as to 
what tn your mind the damages should be. That also Ts your 


function and in view of the fact that you have devoted 


the time that you have to this case, you are excused from 
any further service as jurors. The clerk has your eertit i- 
cates. 

You may be called upon in two years again but I 
think we revised the jury list in the meantime so you may 
not find your names on it. 

Thank you very much. 

(Jury left the courtroom) 

THE COURT: All right, Mr. ichultz. 

MR. SCHULTZ: First of all, if your Honor please, 
I respectfully request a 30 day stay and 60 days to make 


| a case, your Honor. 
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THE COURT: Application 1s 3ranted. 

MR. SCHULTZ: If your Honor please, at this time 
T respectfully move to set the verdict aside, 1f your Honor 
plense, (iret on the freund 't is excessive, further round, 


your Honor, Jt is contrary to the wel ht of the evidence 


and on all the applicable rules of the Court, your Honor. 


THE COUR: Decision on the motions reserva until 


Court makes its computations and notiftes couns: 1] by 


entry of an order. 


Thank you very much. 
MR. LASSOFF: Thank you, your Ilonor. 


(Time noted: 37:15 pem. ) 
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WITNESS INDEX 


Name Direct Cross ‘.edirect Recross 


Thomas J. Chiarello 24 
fResumed) 250 302 
334 


Arthur Friedman 124 


Samuel P. Leone 


John Allen Hutchings 


L. Jackson Spitz 


Joseph Edward DeVoy 
(Resumed) 


Les Seplaki 


"Henry Girdwood 
Lawrence I. Kaplan 


Angela Chiarello 


Edward M. Gould 


Duke Barnett Baird 


HENRY D. Girdwood 


Plaintiff 


16A,16B,16C 


A 


Defendant 


az 
Morn 
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36 


Evidence __ 


754 
In | 


233 | 


62 


72 


79 


86 
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Plaintiff's Request to Charge. 
UNITED STATES DISTRICT COURT, 


Soutuern District or New York. 


Tuomas J. CHIARIELLO, 
Plaintsf, 
against 


Domenico Bus Service, Inc., and Henry Girwoop, 


Defendants. 
Action No. 1 


73 Civ. 2962 
Seouedeaa sae US. 
ANGELA CHIARIELLO, 
Plaintiff, 
against 


Domenico Bus Service, Inc., and Henry Girwoop, 
Defendants. 


Action No. 2 


75 Civ. 1956 
a 


Request to Charge. 


Since the above entitled accident is a simple automo- 
bile accident made even simpler because the defendant’s 
complaint of contributory negligence has been withdrawn, 


1416a 


Plaintiffs’ Request to Charge 


plaintiff has only one request to charge and this request 
deals with the Traffic Rules, Regulations and Toll Rates 
established by the Port Authority of New York and New 
Jersey with regard to traffic on the Bayonne Bridge. 


1. Plaintiff specifically requests that Your Honor 
charge Paragraph 3.2 of said Traffic Regulations which 
states: “Each vehicle shall maintain a safe and prudent 
distance between the vehicle immediately preceding it in 
the same lane.” 


Grant 


Respectfully submitted, 


MARTIN LASSOFF 
Attorney for Plaintiff in Action 
No. 1 and Action No. 2. 
160 Broadway 
New York, New York 10038 
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é 
Plaintiff’s Second Part of Request to Charge. 
UNITED STATES DISTRICT COURT, 


SourTHern District or New York. 


tet 


Tomas J. CHIARIELLO, 


Plaintiff , 
against 


Domenico Bus Co. Inc. and Henry Girwoop, 


Defendants. 


73 Civ. 2956 
Judge Metzner 


ro 


1. Section 39.89 of the New Jersey Motor Vehicle and 
Traffic Regulations states: 


“The driver of a vehicle shall not follow another \ 
vehicle more closely than is reasonable and prudent 
having due regard to the speed of the preceding 


vehicle and the traffic upon and condition of the 
highway.” 


If you find that the defendant was following more 
closely than was reasonable, you shall find that the de- 
fendant was negligent and you must bring in a verdict 
for the plaintiff. Dolson v. Anastasia, 55 N. J. 2, 258 
A. 2d 706 (1969). 


Not Applicable 


2. Section 39.4-97 of the New Jersey Motor Vehicle and 
Traffic Regulations states: 


“A person who “@rives a vehicle on a highway 
carelessly or without due caution and circumspec- 
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Plaintiff's Second Part of Request to Charge 


tion in a manner so as to endanger or be likely 
to endanger a person or property shall be guilty 
of careless driving.” 


If you find that the defendant so operated his vehicle 
as to constitute carelessness under this statute, you must 
find for the plaintiff. Dolson v. Anastasia, supra. 


Not Applicable 


3. Section 39.4-98 of the New Jersey Motor Vehicle and 
Traffic Regulations, subparagraph (c) states in part: 


“e * * the driver of ever, vehicle shall * * * 
drive at an appropriate reduced speed when * * * 
special hazard exists with respect to pedestrians 
or other traffic or by reason of weather or highway 
conditions.” 


If you find that the defendant operated his vehicle so 
as to violate this section, you may find for the plaintiff. 
Warren v. Haines, 126 F. 2d 160, cert. denied 62 U. S. 
688. 


Not Applicable 


Respectfully submitted 


MARTIN LASSOFF 
Attorney for Piaintiff 
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Defendants’ Requests to Charge. 
7 UNITED STATES DISTRICT COURT, 


SourHern District or New York. 


Tuomas J. CHIARELLO, 


Plaintiff, 
against 


Domenico Bus Co. Inc. and Henry Gtirpwoop, 


Defendants. 
Action No. 1 


73 Civ. 2962 
-__o OO 
ANGELA CHIARELLO, 

Plaintiff , 
against 


and Henry Girpwoop, 


Defendanis. 


Domenico Bus Co. Inc 


Aetion Number 2 


75 Civ. 1956 
a 


Pequests to Charge 


It is respectfully reg that the Court charge as 
follows: 


1. The mere happening of an accident does nov give 
rise to an inference that the defendants were negligent. 


D Ez Ch 


1420a 
Defenaants’ Requests to Charge 


2. The plaintiffs may not recover unless it is proven 
by a fair preponderance of the credible evidence that the. 
defendants’ negligence was the proximate cause of the 
occurrence complained of and the injuries allegedly sus- 
tained. 


D Ex Ch 


3. An act or omission is a proximate cause of an in- 
jury if it was a substantial factor in bringing about the 
injury, that is, if it had such an effect in producing the 
injury that reasonable men would regard it as a cause 
of the injury. 


4. The fact that the defendants’ vehicle struck the 
plaintiffs’ vehicle which the defendant Henry Girdwood 
had been following is a circumstance to be considered in 
determining whether defendant Henry Girdwood exer- 
cised reasonable care by’ standing alone it does not re- 
quire that you find the defendant Henry Girdwood negli- 
gent. 


Denied 


5. A person faced with an emergency and wk» acts, 
without opportunity for deliberation, to avoid an aucident 
may not he charged with negligence if he acts as a rea- 
sonably prudent person would act under the same emer- 
gency circumstances, even though it appears afterwards 
that he did not take the safest course or exercise the 
best judgment. Mere error of judgment or wrong choice 
of action is not negligence when one is called upon to 
act quickly in the face of peril. Within the meaning of 
this rule a person is faced with an emergency when he 
is confronted by a sudden and unforeseen condition not 
brought about or contributed to by his own negligence. 


Deny 
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Defendants’ Requests to Charge 


If you find that defendant Henry Girdwood was faced 
with an emergency and that his conduct was reasonable 
in the light of the emergency circumstances confronting 
him, your finding will be that defendant Henry Girdwood 
was not negligent. 


6. Negligence is lack of ordinary care. It is a failure 
to exercise that degree of care which a reasonably prudent 
person would have exercised under the same circum- 
stances. It may arise from doing an act which a reason- 
ably prudent person would not have done under the same 
circumstances, or, on the other hand, from failing to do 
an act which a reasonably prudent person would have 
done under the same circumstances. 

7. If you find that the occurrence complained of was 
eccasioned as a result of an unavoidable accident then 
you must find for the defendants. 


Dened 
Respectfully submitted, 


MacCartHy, ScuHuttz & MULHOLLAND 
Trial Counsel to: 
Dauiel J. Coughlin 
Attorney for Defendants in Action 
Number 1 and Defendant Domen- 
ico Bus Service, Ine. in Action 
Number 2 
Office and P. O. Address 
225 Broadway 
New York, New York 10007 
By: John A. Schultz 
A Member of the Firm 


Plaintiffs’ Exhibit 1. 


Photograph. 


(See opposite page.) 


Plaintiffs’ Exhibit 9. 
Photograph. 


(See opposite page.) = 


Fo eC ef 
RO NON ARR RE RL a AN RA a 
i RERUN TB mm armen 


Plaintiffs’ Exhibit 10. 


Photograph. 


(See opposite page.) = 


Plaintiffs’ Exhibit 11. 
Photograph. 


(See opposite page.) Ea” 
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Questions Submitted to Jury. 


If you find that Girdwood and Domenico sheuld pay 
damages to the plaintiffs under the guidelines IT have 
given you in the charge, then answer the following ques- 
tions: 


a. What amount, if any, do you find for lost past earn- 
ings? $55,000.00 


b. What amount, if any, do you find for lost future 
earnings? $507,000.00 


e. What is s Chiarello’s work expectancy? 26 
years. 


d. What amount, if any, do you find for past pain and 
suffering? $138,500.00 


e. What amount, if any, do you find for future pain 
and suffering? $230,000.00 


f. What is Thomas Chiarello’s life expectancy? 32 
years. 


g. What amount, if any, do you find for past medical 
expenses? $10,000.00 


h. What amount, if any, do you find for Angela Chia- 
rello’s claim for past loss of consortium? $38,000.00 


i. What amount, if any, do you find for Angela Chia- 
rello’s claim for future loss of consortium? $70,000.00 


j. What rate do you find for reasonable interest on 
investments? 6.50 per cent. 


k. What rate do you find for inflation? 3 per cent. 


s/ JOHN LANIER (Foreman) 
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Memorandum by Metzner, D. J., Denying Defendants’ 
Motion to Set Aside Verdict and Directing Entry of 
Judgment (Action No. 1). 


UNITED STATES DISTRICT COURT, 


SourHern Districr or NEw York. 


$$ 


Tuomas CHIARELLO, 
Plaintiff, 


against 


Domenico Bus Co. Ine. and Henry Grirpwoop, 


Defendants. 


73 Civ. 2962 


ne eaten arnt EB eran nonmns enemtanciatnmetae 


During the course of the trial of the above matter, coun- 
sel agreed that questions would be submitted to the jury 
to determine the various items of damage found by the 
jury in the event that a verdict should be entered in 
favor of the plaintiff. The calculation of the total dam- 
ages was reserved to the court. 

The jury found a discount rate of 614 per cent for 
the present value of the dollar, and an inflation reat~ of 
3 per cent, making a net discount factor of 314 per cent. 

The jury found that Mr. Chiarello’s work expectancy 
was 26 years and his life expectancy 32 years. 


Memorandum by Metzner, D. J., Denying Defendants’ 
Motion to Set Aside Verdict and Directing Entry of 
Judgment (Action No. 1) 


The jury found a verdict in favor of the plaintiff which 
results in damages in plaintiff’s favor as follows: 
1. Lost earnings $ 55,000.00 


2. Loss of future 
earnings $507,000 


Discounted by 3% per cent 
for 26 years 329,362.00 


3. Past pain and suffering 138,500.00 


Future pain and 
suffering $230,000 


Discounted by 314, per cent 
for 32 years 137,048.00 


5. Medical expenses 10,000.00 


Total $669,910.00 


Defendants’ motions to set aside the verdict are de- 
nied. 

Judgment shall be entered in the sum of $669,910 with 
a stay of execution for thirty days. 

So ordered. 


Dated: New York, N. Y. 
March 11, 1976 


CHARLES M. METZNER 
U, 8. &. a: 
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Judgment (Action No. 1). 
UNITED STATES DISTRICT COURT, 


SourHern District or New York. 


—————— 


Tomas CHIARELLO, 
Plaintiff, 


agaimst 


Domenico Bus Service Inc. and Henry Grirpwoop, 


Defendants. 


73 Civ. 2962 
Judgment #76,222 
or 


During the course of the trial of the above matter, 
counsel agreed that questions would be submitted to the 
jury to determine the various items of damage found by 
the jury in the event that a verdict should be entered in 
favor of the plaintiff. The calculation of the total dam- 
ages was reserved to the court. 

The jury found a discount rate of 614 per cent for the 
present value of the dollar, and an inflation rate of 3 
per cent, making a net discount factor of 314 per cent. 

The jury found that Mr. Chiarello’s work expectancy 
was 26 years and his life expectancy 32 years. 
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Judgment (Action No. 1) 
The jury found a verdict in favor of the plaintiff which 
results in damages in plaintiff’s favor as follows: 
1. Lost earnings $ 55,000.00 


2. Loss of future 
earnings $507,000 


Discounted by 314 per cent 
for 26 years 329,362.00 


3. Past pain and suffering 138,500.00 


4. Future pain and 
suffering $230,000 


Discounted by 31% per cent 
for 32 years 137,048.00 


5. Medical expenses 10,000.00 


Total $669,910.00 


Defendants’ moticns to set aside the verdict are de- 
nied. 

Judgment shall be entered in the sum of $669,910 jointly 
and severally with a stay of execution for thirty days. 
So ordered. 


Dated: New York, N. Y. 
March 11, 1976 


CHARLES M. METZNER 
U. S. D. J. 


Judgment Entered—3/17/76 
Rayrmonp F. Burasarptr 
Clerk 
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Defendants’ Notice of Appeal (Action No. 1). 
UNITED STATES DISTRICT COURT, 


SouTHERN District or New York. 


—_— 
Tuomas CHIARELLO, 


Plaintiff , 
against 
Domenico Bus Co. Inc. and Henry Girpwoop, 
Defendants. 
73 Civ. 2962 
Se 


Sr: 


Please Take Notice, that the defendants, Domenico Bus 
Service, Inc. and Henry Girdwood, do hereby appeal to 
the United States Circuit Court of Appeals for the Sec- 
ond Circuit from the judgment entered in this Court by 
Charles M. Metzner, U.S.D.J., on the 11th day of March, 
1976, which judgment adjudges that the plaintiff, Thomas 
Chiarello, shall recover of the defendants, Domenico Bus 
Service, Inc. and Henry Girdwood, the sum of $669,910.00, 
and the said defendants, Domenico Bus Service, Ine. 
and Henry Girdwood, do hereby appeal from the whole 
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Defendants’ Notice of Appeal (Action No. 1) 


of said judgiueat and frow each and every part thereof 
on both questions of law and fact. 


Dated, New York, N. Y. 
April 8, 1976. 
Yours, ete., 

DANIEL J. COUGHLIN 

Attorney for Defendants 
Office & P. O. Address 
110 William Street 

New York, N. Y. 10038 

233-5010 
To: 


Martin Lassoff 
Attorney for Plaintiff 
Office & P. O. Address 
160 Broadway 
New York, N. Y. 10038 
BA 7-1350 


199,, 
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Plaintiffs Notice of Appeal (Action No. 1). 


UNITED STATES DISTRICT COUR 


SourHern District or New York. 


fw) 
ne 
Tuomas CHIARELLO, 
~, Plaintiff, 
against 
Domenico Bus Service Inc. and Henry Girey oop, 


L. ‘cndants. 


‘ 73 Civil 2962 
(J. Metzner) 
i 
Sir: 

Please Take Notice that the plaintiff, Thomas Chiarello, 
does hereby appeal to the United States Circuit Court 
of Appeals tor the Second Circuit, from so much of a 
judgment entered herein by Charles M. Metzner, U.S.D.J., 
on the 11th day of March, 1976, which reduces and dis- 
counts the damages for the future pain and suffering as 
found by the Jury, and in the manner employed by the 
Court in such discounting. 


Dated: N. Y., April 12, 1976. 
Yours, ete. 


s/ MARTIN LASSOFF 
Attorney for Plaintiff 
Office & P. O. Address 
160 Broadway 
New York, N. Y. 10038 
Tel. No.: BA 7-1350 


vi ba S 


Daniel J. Coughlin, Esq. 
Attorney for Defendants 
110 William Street 
New York, N. Y. 10038 


145¢a 
Judgment (Action No. 2). 
UNITED STATES DISTRICT COURT, 


SourHern Districr or New York. 


peters oi E aval eee ime ~~ NURCRR ne See 
ANGELA CHIARELLO, 
Plaintiff, 
against 


Domenico Bus Service Inc. and Henry Girpwoon, 


Defendants. 


18 Civ. 1986 
Judgment #76,223 


During the course of the trial of the above matter, coun- 
se] agreed that questions would be submitted to the jury 
determine the various items of damage found by the 

y in the event that a verdict should be entered in favor 

the plaintiff. The calculation of the total damages 
was reserved to the court. 

The jury found a discount rate of 614 per «ent for 
the present value of the dollar, and an inflation rate of 
3 per cent, making a net discount factor of 314 per cent. 

The jury found that Mr. Chiarello’s life expectancy is 
32 years. 
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Judgment (Action No. 2) 


The jury found a verdict in favor of tae pla ntiff which 
results in damages in plaintifi’s favor as follows: 


1. Past loss of consortium $38,000.00 


2. Future loss of 
consortium $70,000 


Discounted by 314 per cent 
for 32 years 41,703.00 


Total $79,703.00 


Defendant Girdwood was never served with process 
and the action is dismissed as to him. 

Defendant Domenico Bus Service, Inc.’s motion to set 
aside the verdict is denied. 

Judgment shall be entered against Domenico Bus Serv- 
ice, Inc. in the sum of $79.703, with a stay of execution 
for thirty days. 

So ordered. 


Dated: New York, N. Y. 
Mareh 11, 1976 


CHARLES M. METZNER 
USD. 
Judgment Entered—3/17/76 


Raymonn F. BurGHarpt 
Clerk 


Notice of Appeal of Defendant Domenico Bus Service, 


Inc. (Action No. 2). 
UNITED STATES DISTRICT COURT, 
Souruern Distrricr or New York. 


$$$ 


ANGELA CHIARELLO, 


Plaintiff , 
against 


Domenico Bus Service Inc. and Henry Grrpwoep, 


Defendants. 


75 Civ. 1956 
a 


Sir: 


Please Take Notice, that the defendant, Domenico Bus 
Service, Inc., does hereby appeal to the United States 
Cireuit Court of Appeals for the Second Circuit from so 
much of a judgment entered in this Court by Charles M. 
Metzner, U.S.D.J., on the 11th day of March, 1976, which 
adjudges that the plaintiff, Angela Chiarello, shall re- 
eover of the defendant, Domenico Bus Service, Inc., the 
sum of $79,703.00, and which denies the defendant, Do- 
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Notice of Appeal of Defendant Domenico Bus Service 
Inc. (Action No. 2) 


menico Bus Service, Inc.’s motion to set the verdict aside, 
on both questions of law and fact. 


Dated, New York, N. Y. 
April 8, 1976. 


Yours, etc., 


DANIEL J. COUGHLIN 

Attorney for Defendant Domenico 
Bus Service, Inc. 
Office & P. O. Address 
110 William Street 

New York, N. Y. 10038 

233-5010 
hoi 
Martin Lassoff 
Attorney for Plaintiff 
Office & P. O. Address 
160 Broadway 
New York, N. Y. 10038 

BA 717-1350 
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1438a 
Plaintiff's Notice of Appeal (Action No. 2). 


UNITED STATES DISTRICT COURT, 


SourHern Districr or New York. 
en 


ANGELA CHIARELLO, 
Plaintrff , 
against 


Domenico Bus Service Inc. and Henry Girpwoop, 
Defendants. 
75 Civil 1956 
(J. Metzner) 


ene nn 


Si: 


Please Take Notice that the plaintiff, Angelo Chiarello, 
does hereby appeal to the United States Circuit Court of 
Appeals for the Second Circuit, from so much of a judg- 
ment entered herein by Charles M. Metzner, U.S.D.J., on 
the 11th day of March, 1976, which reduces and discounts 
the damages for future loss of consortium as f>und by 
the Jury, and in the manner employed by the Court in 
such discounting. 


Dated: N. Y., April 12, 1976. 
Yours, ete. 


MARTIN LASSOFF 
Attorney for Plaintiff 
Office & P. O. Address 
160 Broadway 
New York, N. Y: 10038 


Tel. No.: BA 7-1350 
To: 


Daniel J. Coughlin, Esq. 
Attorney for Defendants 
110 William Street 
New York, N. Y. 10038 
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